ANTHONY TALALAI, DAVID MICHAEL
THOMPSON, CRAIG W. DUNN, TRACIE
M. D’'ALESSIO, PHILLIPKRYSTYAN,
DAVID NOLAN, JALMER V. ALTO,
RONA MASON, WILLIAM L. MORRIS,
TAMMY D. EDWARDS, STEVEN J.
ADAMS, WILLIAM COGGIN, MICHELLE
BERENDS, PETER RUSCK, DANIEL
NAMOVICZ, JANA RODGER, PIERRE
VILLANUEVA, DIANE JUSTICE,
ROBERT K. COX, MARY COX, HERBERT
PITTMAN, WILLIAM RENOLD SKEENS,
TROY M. THOMPSON, SCOTT HOBBS,
JOSE A. RODRIGUEZ MONTESY OTRUS,
ROBERT C. HEBBARD, MICHAEL DECK,
DARRELL LLOYD DORMAN, DANIEL A.
FOGEL, BARBARA CARR, TONY
POTTHOFF, BRANDON L. JOHNSON,
KELLY ANN COMFORT, JANET
CROWTHER, KATHY WISNER,
CAROLANN D. BROWN, LARRY R.
MCKINNEY, MARY E. BERGERON,
JULIET ALBERTSON, TIMOTHY J. HOHS,
LIZA MOSLEY, D. LURAY WALLACE,
RAYMOND ZELLER, DAVID PATRAW,
JUSTIN LOHMANN, CHARLES
ROBINSON, and JEAN ROBINSON on
behdf of themsdves and dl others smilarly
Stuated,

Hantiffs,
VS.

COOPER TIRE & RUBBER COMPANY,

Defendant.

Argued: January 29-30, 2002
Decided: September 13, 2002

Allan Kanner for plaintiffs (Kanner & Associates)

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

MIDDLESEX COUNTY

CIVIL ACTION

DOCKET NO. L-008830.00

OPINION AND ORDER



John E. Keefe for plaintiffs (Lynch Martin)
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This is a Joint Motion by Class Representatives and Cooper Tire & Rubber Company
(“Cooper”) for an order certifying and approving the nationwide settlement class embodied in
the settlement agreement entered into by the parties on September 7, 2001 and preiminarily
approved for settlement on October 26, 2001, respectively. For the reasons set forth below, the
court will grant the motion, certify the class and approve the settlement pursuant to R. 4:32%. The
cout's andyss findings of fact, conclusons of law, ethica consderations and attorney fee
issues are as follows:

. HISTORY OF COOPER TIRE & RUBBER COMPANY

The matter before this court is to determine whether the settlement reached by class
counsel and the defendant, is fair, reasonable and adequate. Cooper Tire & Rubber Company
(hereinafter “Cooper”) is the second largest tire digtributor in the country. Middlesex County,
New Jersey is the Ste of Cooper's largest tire digtribution center servicing customers in twelve
dates throughout the East Coast with 7 million of the 40 million tires produced annudly by
Cooper passing through the distribution center. Cooper’s sdes in the tri-state are subgtantia.
Pursuant to deferra among the date courts, the Multi Didrict Litigation (“MDL”) Federal Court
and al parties, New Jersey was selected as the Situs for settlement.

Cooper is headquartered in Findlay, Ohio and specidizes in the manufacture and
marketing of automotive products. Cooper products include automotive, motorcycle and truck
tires, inner tubes, tread rubber and equipment. Cooper-Standard Automotive is an origind
equipment supplier of seding, trim, NVH control sysems and fluid handling sysems for the

automotive industry in North America, Europe, Audrdia and South America. Cooper has more

! New Jersey Court Rule 4:32 Pressler, Rules Governing the Court of the State of New Jersey (Gann 2002).




than 20,000 employess and 55 manufacturing fadilities in 13 countries. By cdlass definition, this
case pertains solely to first purchaser consumers who purchased automobile tires from January 1,
1985 to the first day of the first production of January 6, 2002, excluding those who are involved
in persond injury or property damage lawsuits.

1. NATIONAL/STATE LITIGATION

The paties in this litigation engaged in hard fought and highly contentious litigation for
goproximately twelve months in numerous courts, both state and federd. This settlement is the
cumination of extensve litigaion aisng under the New Jarssy Consumer Fraud Act
(hereinafter “NJCFA”) pursuant to N.J.S. 56:8-1 to -48 et seq and smilar unfair trade practice
acts in both state and federd courts. The clams arose as a result of the defendant’s aleged acts
and omissions regarding the sde of its sted bdted radia tires. This settlement comes after the
completion of extendve discovery including confirmatory discovery and invedtigaion of dl
avallable clams and defenses.

On October 27, 2000, plaintiffs Anthony Tadada and David Miched Thompson, Tdda,

et d, v. Cooper Tire, No. L-008830-00, filed a nationa class action lawsuit agangt defendant

Cooper Tire & Rubber Company in the Superior Court of New Jersey, Middlesex County, Law
Divison, dleging violations of the NJCFA. Counsd chose to pursue the consumer fraud theory
raher than the products liability theory because the remedy focused on consumer expectations
which could be best addressed under an aggressve consumer class action dtatute such as the
NJCFA.

Specificdly, plantiffs chdlenge (1) the ingredients used by defendant, which dlegedly
lead to the production of defective tires, e.g., tires with adheson problems in various layers of

the tire (which would be manifested as vishle gas bubbles or blisgers on the inner liner); (2) the



decison by defendant to sel many of these tires ingtead of discarding or reecting them; (3) the
decison by defendant to “an”? or othewise diminate the manifestation of these adhesion
problems prior to sde, dthough nont-manifest bubbles or adheson problems remained esewhere
in the tire and (4) the decison by defendant to “cover up’ the foregoing in various ways,
including but not limited to its adjusment processes and warranty practices in violation of
various customer fraud or unsafe practice statutes throughout the country.

As a result of defendant’s dleged acts and omissons, plantiffs filed cass actions in
numerous State courts throughout the country on behdf of the owners of approximately 170
million tires manufactured by defendant, pursuant to consumer protection acts unfar and
deceptive trade practices acts, or the like. Tada was the first of these class actions filed and is
the only nationa class action. The remaining 32 dass actions are date dass actions pending in
various date and federad courts. These combined 33 class actions are collectively referred to
herein as the “reated actions” This court issued Case Management Order (“CMO”) No.1 on

February 8, 2001 which ruled that this litigation would be governed by the Federd Judicid

Center's Manua for Complex_Litigation (Third Edition 2000) and the Rules of the Courts of the

State of New Jersey. This court appointed John E. Keefe . of Lynch Martin, as liaison counsdl
and Allan Kanner of Allan Kanner & Associates, as Lead Counsd for the plantiffs Alan E.
Kraus of Laham & Watkins, and Anne M. Paterson of Riker, Danzig & Scherer, Hyland &
Paretti, were named as liaison counsd for the defendant. These gppointments as well as case
procedures were embodied in CMO No. 1 which were promulgated on the court’s web page and

provided to all appropriate parties.

2During the tire manufacturing process, some tires manifest visible gas bubbles or blistersin the inner lining (which
result from the hot trapped gas). Awling isaprocessin which atire is punctured with an “awl” or anicepick in
order to release the trapped gas.



Class counsd, led by Allan Kanner conssted of forty eight (48) law firms, with a totd of
124 attorneys and 91 paralegals/clerks. Class counsal kept contemporaneous records of the time
each attorney, paralega and clerk spent performing work on this case.

Each of the related actions was initidly filed in state court and subsequently removed by
defendant to federd court.  Theresfter, plantiffs filed motions to remand. Plantiffs were
successful in getting five (5) actions remanded to state court, and the parties and courts have

proceeded in a coordinated fashion. Taldai, et d. v. Cooper Tire & Rubber Co., No. 00-5694

(Ad), dip op. (D.N.J. Jan. 5, 2001)(Lechner, J., granting remand); Krystyan v. Cooper Tire &

Rubber Co., No. 00-40431, dip op. (E.D. Mich. Jan. 22, 2001) (Gadola, J., granting remand);

Nolan v. Cooper Tire & Rubber Co., No. 01-83, dip op. (E.D. Pa. Mar. 14, 2001) (Ludwig, J.,

granting remand); D’Alessio v. Cooper Tire & Rubber Co., No. 00-395-P-C, dip op. (D. Maine

Jan. 31, 2001) (Carter, J., granting remand); Dunn v. Cooper Tire & Rubber Co., No. A1-00-136,

dip op. (D. N.D. Feb. 6, 2001) (Conmy, J., granting remand) (referred to as Tada, Krystyan,

Nolan, D'Alesso, and Dunn respectfully in ther individud ceapacity, or collectivdy as the

“remanded actions’).

Each date named above has denied Cooper’s motions to dismiss. When it became
goparent that motion practice and discovery in the various sates were becoming duplicetive in
time and resources, the state court judges began joint coordination and devised a more equitable,
economicad and expedient plan. In dl five active dtate actions even subsequent to the remand,
cooperation commenced in a higoric multi-state judicia/bar proceeding. State court judges,
Corodemus of New Jersey, Colombo of Michigan, Humphrey of Mane, Wefadd of North
Dakota, Herron of Pennsylvania, as well as the MDL Judge, Holschuh of the United States

Didrict Court for the Southern Didrict of Ohio, shared information on the gtatus of the litigation



in their respective courts. This novel approach to interstate/MDL court coordination significantly
reduced litigation time, costs and resources. Although this cooperative practice is dluded to in

the Manud for Complex Litigation (Third Edition 2000), this appeared to be the first case to

actudly implement this level of interstate coordination. Continuing this practice, counsd
compacted in one year wha would have normaly taken three years of litigation time. Thus,
persons unfamiliar with the procedural history of this case may be migaken in interpreting the
work accomplished by counsdl as unusudly short in duration.

The key to accomplishing this type of interstate cooperation was the parties joint consent
to a Specid Master suggested by Judge Columbo of the State of Michigan, Circuit Court, Wayne
County. All state judges after having received consent from the parties agreed to have Professor
Francis McGovern of The Duke Universty School of Law as the Specid Master. Professor
McGovern was ingrumentd in coordinating discovery, legd issues joint hearings, natifications
and fadlitating the trandfer of information between counsd and the courts In the summer of
2001, with the parties request and consent, Professor McGovern was subsequently selected by
the parties to serve as the mediator between the plaintiffs and Cooper.

The mgority of the non-date class actions pending in federa court were consolidated in
the United States Didtrict Court for the Southern Didtrict of Ohio for MDL treatment before
Judge Holschuh. All briefing, discovery and other pretrid metters were stayed in the MDL
pending a ruling on plaintiffS mations to remand and defendants motions to dismiss. Upon the
preliminary notification to the coordinated State courts that a settlement was close, this court
ordered sdttlement counsd to appear before Judge Holschuh prior to any commitments for
resolution in state court. This court was prepared to defer to Judge Holschuh for tota resolution.

All gate court judges chose to defer to New Jersey as the nationd class complaint had been



previoudy filed here by the plantiffs Thus this is not a case where multi-jurisdictiond
examination is contested, in controversy or overlgpoping. Rather it is a settlement of dl date
litigation with deferrd to New Jersey for settlement proceedings. Since it was acknowledged by
the state court judges and the MDL judge that New Jersey’s CFA dtatute was the broadest statute
in scope, venue remained in New Jersey.

It has been represented on the record by counsd that after reviewing the NJCFA,
Judge Holschuh would not seek to prevent New Jersey courts from proceeding. Judge

Holschuh recognized this Court' s jurisdiction over this litigation:

[1]t is obvious that | have no control over proceedings that are
pending in a date court. | have no jurisdiction that extends to
those proceedings. My jurisdiction is confined to the cases on the
MDL docket that have been transferred to me. | can issue no
orders to state court judges. Any order of that kind would be far
beyond my jurisdiction and would be totally inappropriate....
* * %

But it would be entirdy, soldy within the discretion and the
judgment of the state  court judge, as to whether he or she fdt that
[coordination of <tate court case with federd court litigation]
would be gppropricte.  But | have no power or authority with
regard to the date court proceedings that are not within my
jurisdiction. | cannot restrain a state court judge from taking action
in hisor her case.

[In re Cooper Tire & Rubber Co. Tire Products Lidhility Litigetion,
MDL No. 1393 (S.D. Ohio 3/19/01), Transcript of March, 19,
2001 Proceeding at 23:13-21, 24-25:5]

The Federd MDL Court, like the state courts deferred to this court the task of ruling on fina
approva after a settlement was presented to this court.

On August 31, 2001, the parties entered into a Stipulation of Stay in al proceedings,
memorialized in a Consent Order sgned by Professor McGovern, for ten (10) business days in

order to dlow the parties to pursue nationd settlement. Forma and informd stays were agreed



to among the parties. The courts associated with the actions pending in federad court asssted the
patiesin this effort.

On September 7, 2001, the paties entered into a memorandum of understanding
(“MOU”), which continued the previous stay which resulted in a dipulaion of setlement. At
that time dl counsd in date litigation were aware of the existence of the MOU and anticipated
proceedings seeking preliminary approva. The dipulation mandated that the defendant establish
a setlement procedure wherein each class member would receive notice of the proposed class
action settlement and would be provided with a form to be completed and returned by a January
15, 2002, in the event a class member wished to opt out of the settlement class or object to the
proposed settlement.  The bilingual notice described the benefits class members would receive
under the settlement and indicated that defendant will pay the costs of notice and settlement.

On October 26, 2001, the paties submitted a Joint Motion for Preiminary Approvd,
Stipulation of Settlement and Release, and plantiff's Memorandum of Law in Support of the
Joint Motion. After conferring with each of the state courts, on November 1, 2001, this court
entered an order preliminarily agpproving the settlement reached between class counsd and
defense counsd for Cooper Tire & Rubber Company, for a nationd class and directing the
disseminaion of nationwide notice. The court set January 29, 2002 as the date to commence a
farness hearing regarding the settlement agreement. Pursuant to CMO 1, any paty, whether
ligison or not, had access to this court to communicate any problems or objections with the
litigation, settlement, etc. All case management orders were timey posted on the court’'s web

page under the Mass Tort Information Center at www.judiciary.state.nj.us.

Following entry of the Superior Court’s Order dated November 1, 2001, the federal MDL

court entered its order deferring to the Superior Court in Middlesex County, the job of ruling on



the issue of find gpprovd and other matters. In re Cooper Tire & Rubber Co. Tire Products

Liability Litigation MDL No. 1393 (S.D. Ohio Nov. 9, 2001) (Holschuh, J.), Order No. 3and

Order No. 4 see aso, McKinney v. Cooper Tire & Rubber Co., No. 01-M-1450 (Matsch, J.),

Order Discharging Order to Show Cause and For Stay. Judge Matsch’'s Order Discharging Order

to Show Cause and For Stay dated November 27, 2001 states,

Pursuant to the joint response, filed November 26, 2001, to the
order to show cause issued November 9, 2001, it is ORDERED
that the order to show cause is discharged and this civil action
is stayed until either final approval of the settlement pending
before the Superior Court of New Jersey in Talalai, et al. v.
Cooper Tire & Rubber Co., No. L-008830-MT, or afinal order
by the Judicial Pandl on Multidistrict Litigation.

[Judge Matsch. Order Discharging Order to Show Cause and For
Stay dated November 27, 2001.]

*k*

Judge Holschuh's Order No. 4 dated January 2, 2002 states,

The Parties through their Joint Motion To Disolve Orders For Preservation Of Record
And Tires, have informed this Court of the following:

1 The Parties have reached a national settlement of all
plaintiffs claims embodied in the proceedings before this
Court and all related actions, which settlement is beng
implemented in the New Jersey action styled Talalai, et. al. v.
Cooper Tire & Rubber Co., No. L-008830-MT (Superior Court
of N.J. Middlesex County).

2. The New Jersey court has preiminary certified a
national settlement classin Talalai and, following a period for
notice and opportunity for opt out and comment/objection, will
hold a hearing on final approval of the settlement, currently
scheduled for January 29, 2002. Assuming approval of the
settlement, there would be no basis for further pursuit of the
cases in this proceeding, and the parties will move this Court for
their dismissal with prejudice.

3. There are certain orders in the Talalai action that
provide for evidence preservation, addressing both documents
and tires, which have been provided to and examined by this
Court. Assuming the settlement in Talalai is approved, the




preservation orders there will be dissolved upon the
effectiveness of the settlement. At that point, but for
regrictions arisng from orders in other courts including
orders in this Court , Cooper would be able to dispose of
materials, thus relieving it of the burdens associated with
preservation.

4, Asreflected in the record of proceedings in this Court,
there are two orders that, in combination, address preservation
of documents and tires. One order was filed on January 9, 2002
by Magistrate Judge Roby of the Eastern District of Louisiana,
before that case was transferred to this Court. The other order
was entered by this Court on March 23, 2001. Both of these
ordersaredtill in effect.

5. Thereis nothing material in the ordersin the proceedings
in this Court that is not within the scope of the broad Talalai
orders, which now exist in the context of a proposed settlement
with a tentatively certified national class.

6. A dissolution of the orders in this case would help to
centralize matters for disposition in a single forum, to lay the
foundation for Cooper to take gpropriate action on collected
material when the settlement in Talalai becomes effective, and
to avoid the potential for collateral impairment of, or delay in
achieving, certain of the results expected form the settlement.

Based on the representations by Lead Counsd and the Court’'s
examination of the various orders described above, the Court
determined that the orders in the proceedings in this Court —
specificdly, the January 9, 2002 and March 23, 2001 orders
described above — ae redundant and no longer necessary, and
should be dissolved. Accordingly, the Court GRANTS the Joint
Motion and ORDERS that the preservation orders dated January 9,
2001 and March 23, 2001 be, and they hereby are dissolved.

[Judge Holschuh, Order No. 4 dated January 2, 2002] eémphasis
added).

A farness hearing was held in the Superior Court of New Jersey, Middlesex County, Law
Divison, on January 29-30, 2002 to determine whether the proposed settlement was fair,
reasonable and adequate. Approximately nineteen (19) class members through counsd filed
objections to the settlement agreement.  Objections were filed by only twenty-six (26)

individuds of the potentid 42,500,000 million putative class members and only one public

10



interest group’s objections, Public Citize®. There were seven objections filed by pro se
clamants. On August 30, 2002, this court received letters from the objectors, other than the pro
se clamants, withdrawing their objections and motions to intervene. To date, dl the objectors
represented by counsdl have withdrawvn their objections and dl motions which were filed before
this court.

On January 23, 2002, the plantiffs submitted their memorandum in addressng the
motion for find gpprovd of cdass action settlement, class cetification, ethicd matters in
oppogtion to objections, motions to intervene and motions for pro hac vice admisson. On
January 25, 2002, plaintiffs filed their memorandum in support of an award of atorney’s fees.
On the same day, defendant filed it's memorandum in support of plantffs motion for find
gpprovd of class action settlement and in opposition to the objections.

On February 6, 2002 this court issued an interim order requiring certain former class
counsd, then objectors, to cease and desst from transmitting documents amongst other counsel
or third paties of confidentid documents as described under the Tdda case, without Mr.
Tdda’'spermisson.

On March 1, 2002 defendant submitted it's memorandum in rebuttal to objections to the
find gpprova of class action settlement. The court closed the record on January 30, 2002, any
subsequent filings not otherwise directed or ordered by the court were deemed improper and are
not consdered herein.

1. PROCEDURAL HISTORY OF TALALAI

Snce the filing of the rdaed actions, plantiffs and defendant have been immersed in

discovery, motion practice and trid preparation. The tempora duration of actud litigation does

3 Most objectorsfailed to file timely motions for pro hac vice, for admission to practice in New Jersey under R,
1:21-2 and intervention under R. 4:33-1 and R. 4:33-2.
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not accurately reflect the amount of work that occurred on the Cooper Tire cases when one
considers the breadth and scope of this naiond litigation prior to coordination which ensured
judicid conggency in federd and date courts. In examining the expedition of time, expenses
and resources for litigation to continue in a meaningful and equitable manner, the stakes were
becoming cost prohibitive. For example, a the time of settlement, the annual 10Q disclosure
statement revealed that defense costs by Cooper were $40 million as of September 1, 2001, with
a virtua army of nationd, date and loca defense counsd a work. Thus, coordinatiion was
successful in maximizing coordinated equity, time and resources. No sngle plantiff could have
withstood the gtrident responses of the defendant. At this juncture, the stakes, time and expenses
wererisng for both sdes.

A. Documents, Depositionsand Tires

The discovery in the related actions was extendgve and sufficiently complete to form a
vaid bass for the paties to enter into an ams length settlement negotiation.  Defendant
produced amost 3,000 boxes of documents to the depostory in Cleveland, Ohio. At the time the
day was entered to permit settlement negotiations, class counsd’s document review team
committed four consecutive weeks to reviewing those documents.

Mantiffs received a plethora of documents from various other sources, including
regulatory agencies, governmenta agencies, other tire manufecturers, and numerous other third
paties.  These documents, as wdl as the voluminous public literature on tire manufacturing,
agency regulations and other tire industry publications were reviewed for use in discovery and

preparation for tria. *

* The parties at that time were under a Protective Order of Confidentiality, Order No. 2, dated April 16, 2001, issued

by Judge Columbo of the State of Michigan, Circuit County, Wayne County, which in pertinent part states, “this
order shall govern Confidential Material produced or disclosed by Cooper in response to discovery conducted in this
matter... Accessto Confidential Material shall be limited to Authorized Persons, solely in the performance of their

12



After months of discussons regarding the scheduling of depostions, plaintiffs deposed
John Ebert, Thomas Griffith, Stephan Cramer, Gene Arnold, James Geers, James Kdler, Brian
Sferd, Douglas Fenbert, Wayne Pneuman, Jay Richburg and Travis Reeves. Pantiffs were
preparing for additiond depodtions when the setlement discussons began and the parties
entered into a voluntary discovery stay in al of the related actions. Plaintiffs were aso preparing
to take the depostions of various third party tire deders that sold tires manufactured by the
defendant, including PepBoys and Sears.

Defendant took the depogtions of named plantiffs in Krystyan and Berends v. Cooper

Tire & Rubber Co., No. C2-01-181 (S.D. Ohio) and was preparing to take the depositions of the

named plantiffs in Dunn, D’Alesso, and Tdda. Defendant aso ingpected the named plaintiffs

tires and vehicles in Krystyan, Dunn and D’Alesso and was preparing to do the same in Tdda.

The litigation was fierce and contentious on dl fronts, often with admonitions by the court to
parties about professonaism.

The parties, ther experts and consultants expended weeks inspecting thousands of
defendants tires accumulated under the Michigan court's preservation order and discovery
ordered by this court. It was represented to the court that the scope of the tire ingpection was

unprecedented. Discovery was ongoing when the settlement talks began in August 2001.

dutiesin connection with trial preparation and trial of thiscase.” Order No. 2 was later vacated by Confidentiality
Order No. 4, dated August 6, 2001, which stated that, “[A]ll matters covered by the New Jersey court’s order of
7/20/01 shall remain confidential until afinal interlocutory appeal or the court’s order becomes otherwise effective.
All other discovery shall proceed expeditiously and remain confidential .”

13



Judge Columbo issued a nationd trid schedule that both parties adhered to while running
a dud track of advocacy in litigaion and settlement-mediation. Judge Corodemus issued
discovery orders on issues that were otherwise not settled with the Specid Madter.

B. General Motion Practice, Hearingsand Trial Preparation

Over one hundred briefs were filed in the combined related actions. In Tdda®, the
paties submitted a multitude of briefs on issues of federd jurisdiction associated with plaintiffs
motion to remand, as wel as other briefs on say, dismissa, NJCFA, discovery and protective
order issues  Numerous memoranda and letter briefs were submitted in Tdda regarding
evidence presarvation, including tire preservation. Each of these briefs, as well as other briefed
issues not gpecificaly mentioned, were accompanied by numerous exhibits supporting the
parties respective podtions. Similar motions were made by both sides in sate and federd courts.
As initid jurisdictiond issues were raised, the remand, stay and dismissa issues were briefed in
eech of the other date class actions as wdl. In addition, following defendant’'s request for
consolidation and coordination on the federd levd, multiple briefs were filed by the parties
addressng whether multidistrict trestment of the cdass actions pending in federal court was
gopropriate.  Following the Judicid Pand on Multidistrict Litigation's (“JPML”) cregtion of an
MDL court, the parties were required to address the transfer of subsequent cases to the MDL
court. No dae or federd judge operated in a vacuum. Fecilitation of communication was
efficiently organized and implemented by Professor McGovern.

The parties were operating under various scheduling orders issued in the remanded cases,
with the deadline for discovery rdaed to class issues looming. Numerous discovery motions

were filed in the remanded cases. In addition, the parties and courts in these remanded cases

® Talalai, et al, v. Cooper Tire & Rubber Co., No. L-008830-00 M T, Superior Court of New Jersey, Law Divison,
Middlesex County.
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reached a higtoric agreement to cooperate to the extent practicable for discovery purposes.
Issues of confidentidity and protective orders were briefed extensvely in the coordinated
process, as well as other discovery motions and letter briefs addressed to the court-appointed
Special Master Professor McGovern.  Innovative motion practices of joint interdate telephonic
hearings were employed for the resolution of joint discovery issues. Plantiffs were preparing
motions to compe certain discovery and motions for sanctions a the time settlement discussions
began. The New Jersey Superior Court held a video conference motion with state and nationa
counsdl increesing productivity and reducing codts. So aggressve was the litigation a times
however, that counsel’ s zeal seemed to outweigh the issues before the court.

As mentioned above, plaintiffs document review team was in the process of reviewing
the documents produced by defendant in its Cleveland depository, and plaintiffsS technica team,
adong with their experts and consultants, had just concluded an initial nspection of the thousands
of tires that defendant had accumulated under preservation orders and were proceeding to work
out a dedruction, protocols for testing future inspections of tires a the time settlement
discussons began. Therefore, substantiad ground in pleadings and discovery was covered when
negotiations with Professor McGovern commenced.

In August and September 2001 the parties entered into confidentid negotiations. By
request and consent, both sides selected Professor Francis McGovern as mediator for settlement
discussons. Defendant was now represented for settlement purposes by attorney Arvin Maskin
of Weil, Gotsha & Manges, New York, New York. Negotiations took place into October 2001
until @ Memorandum of Understanding was sgned. What followed was the result of continuous
negotiations. By consent, the class and defense counsd resolved dl disputes and assented to dll

settlement terms and subsequently settled counsdl fees and costs.
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V. THE PROPOSED SETTLEMENT

A. The Proposed Class
The sttlement class is defined as follows:

All Firg Purchasers of a ded bedted radid tire in the United
States® manufactured by COOPER TIRE & RUBBER COMPANY
in the United States (whether sold under the COOPER TIRE &
RUBBER COMPANY labed or a private labe) from January 1,
1985 until, but not including, the fird day of the firs production
period of 2002 (i.e. January 6, 2002), and who ill retain sad tire,
exduding: (@ defendant; (b) consumers who have sustained
persona injury and/or property damage; (c) any Used Tire
Business, and, (d) any judicid officer(s) presding over the related
actions.

[Plantiffs Memo in Support of Find Approvd (“Pantiff’s
Memo”) at 19]

By definition, the class does not include persond injury or property damage claims or products
ligbility theories Likewise, the settlement does not involve a recdl. Rather, the settlement
resolves smal consumer fraud cdams nationwide which have not been brought in the padt. It is
integral to remember this case is one for consumer fraud only and not, a products liability or
related tort action. This case is a vehicle to resolve consumer fraud clams where persons would
not otherwise be able to do so on an individud basis.
B. The Benefits of the Settlement

The proposed settlement before the Court provides the following benefits (1) an

Enhanced Warranty Program; (2) an Enhanced Finishing Inspection Program; (3) a Consumer

Education Program; and (4) Resolution of Counsel Fees.

® Included Puerto Rico, U.S. Virgin Islands and Guam.
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The odtlement aso provides for the payment of dl cods of settlement notice,
adminigration, the Specid Master gppointed by the court to ad in pretrid discovery, a
settlement administrator to be agppointed by the court to oversee the settlement adminigtration,
the independent Compliance Monitor, independent auditing firms, incentive awards to named
plaintiffs, class counsd’s atorney fees and litigation codts to be paid by defendant, separate and
gpart from the benefits to class members.

The Enhanced Warranty provided in this settlement does not require class members to
complete any cdam forms. Ingead the waranty benefit is an addition to the exising warranty
that class members currently have on their tires. Thus, if a class member overlooked the origind
class notice, he still may attain the warranty enhancement benefit.

The sdtlement aso provides for ongoing compliance monitoring.  The compliance
monitoring here, adbet consensud, carves a vauable precedent for consumers seeking equitable
rief in future cases. The settlement resolves the clams of plaintiffs and class members reated
to defendant’ s dleged fraud in the sale of itstires.

The stlement dlowed individuds to opt out and bring their own individua suit with dl
the rights and remedies of ther locd law. There have been approximately one hundred and fifty-
Sx (156) class members who chose to opt out from a potentia class of 42,500,000 members.

C. Terms of Settlement
The settlement provides three primary benefits to class members.

1. Enhanced Finishing I nspection Program

Enhanced Finishing Ingpection Program - Defendant began
implementation of an enhanced finishing ingpection program,
which indudes metering of tires (“flow ra€’), additiond
ingoection processes and procedures (with associated capital

improvements), ingpector training and  retraining,  increased
ingpection or audits of inspectors (“over ingpection”), development
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and implementation of ingpection best practices (uniform system
for ingpection), and enhanced testing control. Moreover, defendant
reeffirms the company-wide policy, dlegedly put into place no
later than 1995, that awl venting is no longer an approved
procedure for the repair of inner liner blisgers on cured tires.
Defendant’'s Enhanced Finishing Inspection Program will include a
focus on proper finishing repair procedures, and will reterate its
policy regarding awl venting.

[Pantiffs  Memorandum in  Support of Joint  Motion for
Preliminary Approva of Proposed Class Action Settlement (“Joint
Motion’) at 6-7.]

The Enhanced Finishing Inspection Program is designed as an over-ingpection program,
to prevent tires that should not be sold from getting to consumers. Cooper has fully implemented
the Enhanced Finishing Inspection Program and has thus far committed $3,565,500 in funds to

the Program. Cooper Tire & Rubber Company’s Memorandum in Support of Paintiff’'s Motion

for Find Approva (“Cooper’'s Memo”) a 34. Furthermore, Cooper has committed to having

monthly ingpections performed to ensure that each of it's four plants is in compliance with
written stlandards and maintaining reports of each inspection for review.

The Enhanced Finishing Inspection Program, includes a Best Practices Standardization,
Physcd Ingpection of Tires, Metering of Tires to Inspectors, Lighting, Additiond Over-
Inspection, Enhanced Traning and Enhanced Communication. The “Best Practices
Standardizetion” is utilized by tire manufacturers to make continuous improvements to ther
products and is found to be the mog effective way to implement changes. This will provide a
benefit to class members who tend to be repeat customers and who will be recelving these
ingoected tires as replacement tires. The physcd ingpection of tires will implement the high
qudity tire ingpection processes, recommended by expert tire technology consultants, in use by
magor tire manufacturers. Cooper has dso enhanced it's metering of tires — the control of the

flow of tires to the finishing ingpectors by inddling metering systems that enable inspectors
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with a newly determined mix of tires & a new pace which dlows for additiond time to ingpect
esch tire.  In addition, Cooper has implemented new lighting systlems in the Finishing Inspection
aess which will assg in the enhancement of the exifing tire ingpection accuracy and

environment in Cooper’ stire plants. Cooper’s Memo at 35-37.

Moreover, as the Enhanced Finishing Inspection Program is implemented, defendant’s
scrap rate should increase as additiond tires with defects are retained by defendant. This
increase in scrgp rate will likely leed to changes in defendant’'s manufacturing processes.

Pantiffs Memo at 21.

Further, defendant reeffirms the company-wide policy, dlegedly put into place no later
than 1995, that awl venting is no longer an approved procedure for the repair of inner liner
blisters on cured tires. The Court questioned defendant’s counsd about the awling during the
preliminary gpprova hearing and defendant’'s counsd confirmed that awling is no longer an
authorized procedure at defendant’s plants.

MR. MASKIN: So but in connection with this agreement as well,
it is made dear and is a re-afirmation on the part of Cooper Tire
and Rubber that no awling will take place a any of its plants
herein after.

[Taldai, et a. v. Cooper Tire & Rubber Co., No. L-008830-00-

MT, (N.J. Sup. Ct), Transcript of October 29, 2001 Hearing
(“Oct.29 Tr.”) at 47:8-11]

Likewise, class counsd conducted confirmatory discovery on this issue, which subgtantiated the

above. Faintiffs Memo at 21-22.

An additiond layer to ensure implementation of the settlement terms is the creetion of the
postion of a court gppointed compliance master who must report to the court the detailed

restructuring of the tire manufacturer and inspection process.
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2. Enhanced Warranty Program

Enhanced Warranty Program - The settlement cresies an
Enhanced Warranty Program which provides sdtlement class
members with a choice between a replacement tire at no cost or, in
the dterndive, an dterndive dispute resolution (ADR) mechanism
in the event of an Adjustable Separation on an Eligible Cooper
Tire, subject to the provisons forth below.

[Joint Motionat 7.]

Free Replacement Option. Under the Enhanced Warranty
Program, setlement class members who present an Adjustable
Separation” on an Eligible Cooper Tire with more than 2/32nds
tread, and in the case of Medium Truck Tires, more than 4/32
tread, will be entitled to an enhanced warranty that will dlow such
settlement class members to receive, & no charge, a replacement
tire (incuding badancing, mounting, disposal cods, except with
repect to Medium Truck Tires, which shal include mounting and
disposa cogts only). To qudify for participation in the Enhanced
Warranty Program, settlement class members must present their
Eligible Cooper Tire at the location of purchase or other authorized
deder. Settlement class members may locate the nearest
authorized dealer by reading Cooper Tir€'s internet website, or by
cdling the phone number liged in thar warranty informetion. To
receive the free replacement tire, settlement class members must
ggn a Cetificaion in the form amnexed to the Stipulation,
catifying under pendty of pejury tha they fdl within the
definition of the sdtlement dass and that they meet the
requirements to participate in this settlement and receive the rights
and benefits hereunder.

[Joint Motionat 7.]

ADR Option. Alternaively, at the occurrence of an Adjustable
Separation on an Eligible Cooper Tire, settlement class members
may choose to participate in an ADR process, as set forth herein, in
lieu of accepting a replacement tire a no charge. The ADR Option

" An adjustabl e separation shall mean an adjustable condition determined by and in accordance with Defendant’s
standard adjustment policies, procedures and manuals which consists of : a separation between plies, a separation
between belts, atread separation, a separation betweenthe liner and the body, a separation in the sidewall, a
separation at wind and tread junction, a separation at ply and belt, a separation at rim flange, adistorted tread (radial
tires), and/or pick corwicking.
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was st up by the parties as a prompt and efficient way to resolve
disputes among settlement class members and defendant.  The
ADR Option shdl be governed by New Jersey law.

An ADR Adminigrator, approved by the Court, as recommended
by the paties will implement the ADR process for the ADR
Option Participants. Under the ADR Option, settlement class
members who choose to paticipate in the ADR process in lieu of
recelving a replacement tire & no charge must submit a dam. A
veified dam form may be provided to dl ADR Option
Paticipants containing questions desgned to dicit information
relaing to the ADR Option Participant’s aleged economic loss, as
well as the evidentiary basis and/or bases for any additiond clams
that the ADR Option Participant may seek to have resolved
through the ADR Option. ADR Ogption Participants will dso be
aked to submit any supporting documents in thelr possession.
Ther lack of such documentation may be consdered by the ADR
Adminigrator. The ADR Adminigrator will establish a tdll-free
hotline to dlow ADR Option Participants to spesk to someone
who is trained to answer such inquiries, assg with filling out dam
forms and provide advice to them with respect to the collection of
supporting  documents once the dam form is submitted.
Defendant is obligated to pay for this ADR Option’s process and
hotline, as wel as locate its records pertaining to the cdam and
submit them, dong with a written response, for condderation by
the ADR Adminigtrator.

The ADR Option Paticipat must provide 30 days notice to
defendant’s counsd of ther sdection of this Remedy.  Punitive
damages shdl not be avalable under the ADR Option, and ADR
Option Participants, by decting such option, expresdy wave any
such punitive damages which may be avaladle under governing
law.

The Enhanced Waranty Program will last for five (5) years and
extend to dl sdtlement cdass members.  Defendant will pay to
document its compliance with its obligation under the Enhanced
Warranty Program.

[Joint Motionat 8.]

The Enhanced Warranty Program monitoring duties will be deegated to the Compliance

Magter, whose name will be submitted by both parties and approved by this court. This
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component of the plan will be overseen by a court gppointed ADR master who again will be
responsble to frame and implement a cost efficient and equitable ADR program. Regular
reporting intervas will be crafted into the process alowing the court to add, correct or modify
the process, S0 as to insure maximum compliance by the defendant and consumers.

The Enhanced Warranty Program provides class members whose tires have incurred an
adjustable separation the opportunity to acquire a new replacement Cooper tire, with its own
warranty a no cog (incuding mounting, baancing and disposa costs).  Alternatively, it sets up
an ADR process for those class members who may seek cash rembursement instead of a new

Cooper tire. Rantiffs Memo at 22, Cooper’s Memo at 20.

The Enhanced Warranty alows consumers to go to ther loca independent deder to
determine whether they have suffered an adjustable separation. If this is the case, the consumer
has the option of receiving a new tire or monetary compensdion. If the class member wants
money, the defendant is dlowed a thirty day (30) period to negotiate to satisfy the customer or
dlow the matter to proceed to ADR. The defendant will cover dl costs associated with ADR as

well as attorney fees and treble damages if liable. RantiffS Memo at 22-23.

On the other hand, if the deder does not find an adjustable separation, the consumer is
dlowed to gpped to the defendant. The defendant from that point will have thirty (30) days to
investigate and determine whether it concurs with the deder’s decison and gpprise the consumer
of it's decigon. During this period, defendant must retain records of dl clams and decisons and
report to the Compliance Monitor. The Compliance Monitor will continudlly inform the court
and dass counsd if there are any deviations in compliance, thereby dlowing this court to make

necessary recommendations.  Rantiffs Memo at 23.
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Class members will not have to concern themsdves with clam forms or notices but can
aval themsdves of rdief automaticaly. However, the number of class members who will benefit
from the Enhanced Warranty is unascertainable as the number may increase with the publicity of

the notice aswell as the impact of the Consumer Education Program. RaintiffS Memo at 24.

Here, the enhanced warranty (from pro rata to complete replacement for any separation)
is a type of insurance for 170,000,000 tires that has immediate market vdue. Class counsd

believe this vdue to be a least $6.00 per tire. (Pantiffs Memo, App. Ex. B, See Brown

Affidavit at 3, 712)% (referencing Matin study)®. The Enhanced Warranty Program is an
gopropriate way to compensate those that have been harmed. This settlement at its basic levd, is
the quintessence of a “put up or shut up” scenario. That is, if the tires are found to be defective,
Cooper will replace those tires, if not, the consumer is unharmed or explore ADR a no cogt. The
essence of the enhanced warranty is immediate insurance worth at least $6.00 per tire, combined
with a wager about the qudity of defendant’'s tires -- if defendant’s tires are bad, defendant pays

a lot more. If, as defendant believes, its tires are good, it pays much less. Cooper is sending a

8 Documents cited to herein were attached to Plaintiffs’ Memo in Support of Final Approval as the Appendix to the
Exhibitsand isreferred to as“App. Ex. _, _ Affidavit.”

% Mark Browneisa professor of insurance and risk management at the University of Wisconsin, Madison. He isthe
chairman of the Department of Actuarial Science, Risk Management, and Insurance in the School of Business.
Currently the president-elect of the American Risk and Insurance Association. Mr. Browneis plaintiffs' expert and
commented on the reasonableness and val ue of the proposed settlement warranty as compensation to the class
members. He believes that the warranty offers value to class membersin a number of ways: first, it sends a signal
from Cooper to class members that the company believesitstires are of high quality; second, it ensures that Cooper
will take efinancial responsibility if it’stires perform below par; third, the warranty enhances consumers’
expectations about the quality of tires. Mr. Browne opined that it is reasonabl e to expect that consumers would be
willing to pay 10% more for atire with the warranty under the settlement than atire without the warranty and
concludes that consumers value warranties because they are financially backed assurance that the tires they
purchased will perform as expected. He stated that a reasonable estimate of the value of the settlement warranty to
aclass member is $6; thisis based on the cost of other tire warranties compared to the benefits provided under the
settlement warranty. Assuming that the number of tiresinsured under the settlement warranty is 170 million, the
estimate value of the settlement warranty is $1,020,000,000.
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sgnd to its consumers that their tires are of high qudity and they are willing to accept financid

respongbility if ther tires do not meet the standards of the warranty. Pantiffs Memo, App. Ex.

B, See Brown Affidavit a 1. Thus, the equities are baanced between dlegations of defects

verses confidence in product and warranty. PantiffS Memo at 24-25. Thus, the settlement is a

compromise of postion, placing the truly wronged consumer in awin/win position.

Affidavits in support of the joint resolution vaue were submitted by both dass and
defense counsd. The plaintiffs employed Professor Mark Browne, professor of insurance and
rsk management & the Univeraty of Wisconan-Madison. He holds a doctorate in economics
and manageria science from the Wharton School of Business.

Professor Browne was requested by the plantiffs to value the proposed settlement
warranty. In summary, he reached the following:

1 This resolution sends a sgna from Cooper to the class that ther tires are
of a high qudity and implicitly that they are prepared to back up that clam
with free replacements.

2. Such a commitment is not only a Sgnd of qudity, but that Cooper accepts

dl finencid regponghbility should ther tires not meet the qudity leves

required by the warranty.

Cooper financidly backsits promise.

The proposed separation settlement warranty provides coverage aganst

the loss that, to the best of the Professor's knowledge IS NOT

AVAILABLE THROUGH OTHER WARRANTIES ON THE MARKET.

(emphasis added).

5. Pacing a finite dollar vdue on the settlement is extremedy difficult
because there is no warranty currently avalable through other warranties
on the same market providing an equivaent level of coverage.

6. The warranty should enhance consumers expectations about the qudity of
thelr tires.

7. Andyzing current road hazard warranties, containing many exclusons, as
sling for gpproximady 10% of the vadue of the tires thus holding a
monetary equivaent of $5-$7.

8. Waranties are important in the in the market place, as sgnds of qudity
and insurance. Likewise for sdlers they represent a ggnificant economic
undertaking and sgna qudity.

9. Such enhanced warranties as negotiated here are valuable to the customer
demongrating:

A~
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10.

11.

12.

A guarantee by the manufacturer that the product is sound.

They provide insurance should the product fall.

They provide information to the consumer about the qudity of the
product.

From asocid perspective, warranties have 2 benefits:

Creste an incentive for manufacturers to produce high qudity products.
Hedging the bet that products sold with a poor warranty will incur
potentidly sgnificant cods.

Serves to bridge the information gap between manufacturers of complex
products and their purchasers.

That there is an indemnification to purchasers of defective products.
Thus purchasers are not financidly responsible for defective products.
Warranties provide peace of mind to consumers.

There is an gpparent symmetry in remedying a consumer fraud complaint
with a waranty or enhanced warranty. The consumer expectation is met
by the added vaue, and the manufacturer backs its product with its net
worth.

The market-based approach to valuation of the settlement warranty would
provide the most accurate measure of the perceived vaue of the warranty
to the class members. Rantiffs Memo, App. Ex. B, Brown Affidavit at 1-
5.

Usng the results of Cooper's expert Claude Martin and the focus group inquiries, two

conclusons are possible:

a

b.

Consumers fed the settlement waranty would provide vadue to the
purchasers of thetires.

The result of the study suggesting $10 is a reasonable vdue on the
enhanced warranty. Cooper Memo's, App. Ex. C, Martin Affidavit at 7*°.

Therefore the total estimated value of the settlement warranty to class members, based on the

settlement warranty vaue of $10 and there being 170 million tires covered by this warranty is

$1,700,000,000.

13.

Acting upon the assumption that the settlement vaue warranty is $6 and
that the settlement warranty covers roughly 170 million tires, the estimate
value of the settlement is $1,020,000,000.

10 bocuments cited to herein were attached to Cooper’s Memo in Support of Final Approval asthe Appendix to the
Exhibits and isreferred to as“ App. Ex. _, _ Affidavit.”
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Thus to give a concrete projection of a potentia risk scenario, Professor Browne utilizes
the government figure of 30% of a sample of randomly chosen Firsetone Wilderness AT tires
that were showing signs of separation.’' If 30% of class members tires are found to have
asuffered an adjustable separation and the costs to Cooper of a new tire, balandng, mounting is

$60, the payout under the settlement will be in excess of $3,000,000,000. Pantiffs Memo, App.

Ex. B, Brown Affidavit at 5.

In the third quarter of 2001, Cooper Rubber and Tire Company reported a $55 million
dollar pre-tax charge in aticipaion of settling the class. This charge represented Cooper’s
edimated costs and not the vaue of the settlement. Such a figure was misinterpreted by hosts of
previous objectors causing disnformation to class members, the media and unfortunatdy, the
marketplace.

In conclusion, Professor Browne comments.

| fed tha the settlement warranty in this case provides vaue to the
class members. Market data on consumers purchases of road
hazard warranties suggests that an estimate of $6 per tire is a
reasonable esimate of the vadue a consumer would place on the
warranty. At $6 per tire, the tota vaue of the settlement warranty
to the class is approximately $1,020,000,000. Clause Martin's
dudy indicaes tha tire consumers edimate the vaue of the
settlement warranty at $10, and | have no reason to question his
findings. At $10 per tire, the tota vaue of the settlement warranty
to the class is gpproximately $1,700,000,000. The ultimate loss
costs Cooper will bear under the warranty will only be known in
time. If the loss experience on the tires purchased by class
members is Smilar to the Frestone Wilderness AT tires studied by
the NHTSA, the vaue of the warranty to the class could exceed
$3,000,000,000. The pledge by Cooper that the tires are sound and
Cooper's financidly backing this pledge by its agreement to
provide new tires, if they are not, will serve to restore consumers
expectations of Cooper tires.

11 October 2001 Offiec of Defects Investigation of the U.S. Department of Transportation’s National Highway
Safety Administration.
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[Rantiffs Memo, App. Ex. B, Brown Affidavit at 5.]

The settlement reflects a red and immediate warranty benefit covering al 170,000,000
tires of class members, as wdl as new tires for the next five years. Case law emphasizes tha
focus should be placed on the value crested for class members, not the aleged cods to

defendant. In_re Prudentia, 962 F. Supp. 450, 557 (D.N.J. 1997). (“The cost of the redief to

Prudentid is not the measure of dass member benefit. The vaue of the rdief to the Class, which

may be subgtantid, is what matters” (quoting New York Life, No. 94/127804, 1995 N.Y. Misc.
LEXIS 652, a *60, ‘class members benefited from the settlement regardless of cost to

defendant’)).Plaintiffs Memo at 25.

The settlement places the warranty process under the court’s jurisdiction for a period of
five years, requiring audits and a Compliance Monitor, new safeguards againgt possble abuse; it
aso mugt be taken into account that al ADR and compliance shdl be conducted with a reporting
obligation to this court. However, there have been no complaints launched againgt defendant’s
compliance with warranties in the past. In fact, Pep Boys and TBC Corporation, two of Cooper’s
largest deders, have atested to Cooper's libera approach towards adjustment credits™.

Pantiffs Memo at 25, Coopers Memo at 25.

3. Consumer Education Program

Consumer Education Program - The settlement also provides for
a Consumer Education Program.  Defendant shal desgn and
implement a consumer awareness program including a telephone

12 pep Boy's has revised its tire program and decided to make Cooper its exclusive tire supplier. Donald E.
Kolmodin, Assistant Vice President of Merchandising for Pep Boys, has the buying responsibility for tires
manufactured by Cooper since 1993. Mr. Kolmodin opines that Pep Boys considers Cooper to be areputable
organization and a valued vendor. Cooper’s Memo, App. Ex. E, Kolmodin Affidavit at 3-4.
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hdp-line, a web dte and point of purchase materids that will focus

on proper tire maintenance, actions in the event of a separation and

proper trouble shooting, including identification of possble

precursor events to separation.  Defendant will pay for an

independent compliance monitor for aperiod of three (3) years.

[Joint Motionat 12.]

The Consumer Education Program is a vauable benefit to class members and consumers

a lage. Under the Consumer Education Program, defendant is working with the Nationd
Highway Traffic Safety Adminigration (“NHTSA”) in digributing materids on proper tire care
and maintenance. Cooper has dso formed a union with the Nationad Safety Council®® (“NSC”).
The NSC will dissaminate information on safety measures and Cooper will provide the funding
and assigtance needed. These NSC materials will be distributed to the NSC's 37,500 members

and Cooper dealers. Cooper’s Memo at 31.

On November 30, 2001, NHTSA announced that it would launch a new tire safety
campaign based on the theme See, “NHTSA: America Driving on Bad Tires, Check Your
Pressure” NHTSA dated that the purpose of its campaign was to “dress the importance of
proper tire inflation and vehicle load limits” As pat of tha campaign, NHTSA, deveoped
brochures, point of purchase materias, and other information regarding proper inflation pressure,
load limits, tire maintenance and safe practices. NHTSA’s safety campaign and its proposed
rules regarding improved tire labding underscore the vaue of consumer educetion. PRantiffs

Memo at 27.

13 The National Safety Council, founded in 1913 and chartered by the United States Congressin 1953, isthe nation's

leading advocate for safety and health. The Council isanonprofit, non-governmental, international public service
organization dedicated to improving the safety, health and environmental well-being of al people. See
WWW.NSC.0rg.
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NHTSA published its Advance Notice of Proposed Rulemaking, as required by the
Trangportation Recdl Enhancement, Accountability, and Documentation (“TREAD”) Act of
2000, announcing its plans to improve the labdling of tires and ensure that the public is aware
of the importance of observing motor vehicde tire load limits and maintaining proper tire inflation
levels for the safe operation of motor vehicles. Proposed Federal Motor Vehicle Safety Standards

(2001) available at http:/Aww.nhtsa.dot.gov/cars/rul es/rulings TREA D/NPRM/Index.htm

In its supporting documentation, NHTSA cited a 2000 Bureau of Trangportation Statistics
Omnibus Survey, conducted in September 2000, which contained four questions on the public’'s
knowledge of tire pressure issues. The survey contained 1,017 household interviews and
indicated that at least 54.7% of the respondents did not know how to determine the proper
pressure for their tires. NHTSA aso cited a AAA Tire Safety Study based on an omnibus
nationwide telephone survey of 1070 adult Americans who drive motor vehicles at least once a
week inquiring on how to identify the correct tire pressure. The responses concluded that
American drivers lack sufficient knowledge about how to determine optimum tire pressure. The
results of these surveys indicate that nany consumers do not know how to determine proper tire
pressure or where to look for information regarding the same.  Accordingly, consumer education

is extremely vauable to consumers. Rantiffs Memo at 27-28.

The importance of the Consumer Education Program is resaffirmed adso by the actions
taken by the Attorney Generd of the State of Tennessee. The Attorney Generd entered into a

Setlement agreement with Bridgestone/Firestone, Inc., which included among its remedies, a

14 TREAD Act requires NHTSA to address numerous matters through rulemaking including, but not limited to, the
1) improvement of the labeling of tires, 2) assist consumersin identifying tires that may be subject of arecall, and 3)
ensure that the public is aware of the importance of observing motor vehicletireload limits and maintaining proper
tireinflation levels for the safe operation of amotor vehicle. See www.nhtsa.dot.Gov/nhtsa /announce/testimony/
TREAD.html.
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consumer education program, sSmilar to the consumer education program originated by the
parties here. Therefore, such practice is in accord with public interest to educate the public and
prevent any further consumer losses. Clearly, the consumer education aspect of the proposed

settlement seeks to do the same. Pantiffs Memo at 28.

D. Releaseof Claims

As pat of the sdtlement, plaintiffs and dl class members who do not opt out of the
settlement, will be precluded from bringing cdams smilar to those raised in these class actions.
A complete description of the clams released is found in the Releese. However, cdams for
persond injury and property damage are not barred by this settlement as they are specificdly
excluded by the class definition.

E. TheNotice

A sHtlement class notice must meet the due process requirements of R. 4:32-4 of the

New Jersey Court Rules and Federd Rule of Civil Procedure 23. R. 4:32-4 provides that "a class

action shdl not be dismissed or compromised without the gpprova of the court ...." To afford
interested parties an opportunity to be heard, the rule further provides that “notice of the
proposed dismissd or compromise shdl be given to dl members of the class in such manner as

the court directs” Morris County Far Housing Council v.Boonton Tp., 197 N.J. Super 359, 367,

484 A.2d 1302 (1984). F.R.C.P. 23(e) requires that the court consder the mode of dissemination
and its content to assess whether the notice was sufficient. However, the notice need not be

unduly specific._In re Diegt Drugs, 2000 WL 1222042, *34 (E.D. Pa. 2000); See In re “Agent

Orange’ Prod. Liab. Litig., 818 F.2d 145, 170 (2d Cir. 1987) (holding that settlement notice that

failed to detail distribution plan was not inadequate); Greenspun v. Bogan, 492 F.2d 375, 382 (1%

Cir. 1974) (dating that notice need not indicate arguments in favor of and againgt proposed
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settlement). The notice must only be reasonably cadculated to inform interested parties of the
pendency of the proposed settlement and afford them the opportunity to present their objections.

In re Diet Drugs, 2000 at *34; See Mullane v. Centrd Hanover Bank & Trust Co., 339 U.S. 306,

314 (1950) (dating that due process requires “notice reasonably caculated under al the
circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections’).

The parties learned during settlement talks that direct notice to class members would be
impractical. Nonethdless, the parties conferred with class action notice experts on a reasonable
manner in which to reach as many class members as possble. See Specid Madter's Findings of
Fact and Recommendations at 4, February 22, 2002. Courts have held that where direct
notification would be unreasonably burdensome, “[p]ublication and representative notice . . . will

be permitted.”?See, Sulcov v. 2100 Linwood Owners, Inc., 303 N.J. Super. 13, 696 A.2d 31, 36

(App. Div.), cetif. granted 152 N.J. 10 (1997) (ating Presser, Current N.J. Court Rules,

comment 1 on R. 4:32-2 (1997)).

Here, the comprehensve bilingud, English and Spanish, court-gpproved Notice Plan
provided by the terms of the settlement meets due process requirements. The Notice Plan used a
variety of methods to reach potentid class members. For example, short form notices for print
media were placed in more than 900 Sunday newspapers throughout the United States and in
mgor nationa consumer publications which include the most widely read publications among

Cooper Tire owner demographic groups. Cooper’'s Memo a 7, App. Ex. A, See Hilsee

Affidavit™ at 6. The Notice was aso published in the leading newspapers in Puerto Rico, Guam

and the U.S. Virgin Idands, and was printed in Spanish in the two leading Spanish-language

15 Mr. Hilsee desi gned the notification plan for the proposed settlement in accordance with this court’s November 1,
2001 Order. Mr. Hilsee isthe president of Hilsoft Notifications and iswell versed in implementing and analyzing
the effectiveness of settlement notice plans.

31



newspapers in Puerto Rico. Moreover, a neutral press release was issued to consumer media and
appropriate trade publications on November 19, 2001, to more than 2,400 consumer media
outlets as outlined in the Plan. This Notice Plan required bilingud notification in English and

Spanish nationwide. Cooper’s Memo at 7-8.

The Notice Plan was desgned, through multiple insartions in various media, to provide
each person exposed to the Notice with many opportunities to read and understand the Notice.
As planned, Cooper Tire owners were exposed to the Notice an average of 3.5 times. Adults age
35 and older were exposed an average of 3.5 times and men age 35 and older, 3.6 times.
Analyss shows that the broader population of al U.S. adults were exposed an average of 3.4
times. Including repeat exposures, the notice appeared in print media vehicles that were opened,
read or viewed by U.S. adults more than 562 million times. The use of pad internet banner
notices resulted in the creation of 739,925 more impressons than origindly expected. Under a
conservative estimate, 83.2% of Cooper Tire owners, 83.2% of U.S. adults age 35 and older, and

82.9% of men age 35 and older were exposed to the Notice. Cooper’s Memo at 8.

The Notice reached many potentid members of the class who were exposed to, or
responded to, the published and Internet Notices. For example, by January 29-30, 2001 more

than 1,197,774 hits to the neutrd webste www.coopertirditigation.com, and 224,121 unique

vigtor “user sessons’ were recorded. Over 17,700 phone cdls were fielded by a 24-hour a day
voice response unit, 12,039 notices were requested to be mailed via the toll-free number and the
website, and 9,143 class members checked the digibility of their tires on the website. Cooper’s
Memo at 9.

Therefore, the comprehensve Notice Program satisfied the requirements of due process

by apprising the class members of their rights pursuant to the settlement.
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V. JURISDICTION, VENUE AND DUE PROCESS

A multi-gate class action, typicaly requires that each plantiff’s cdams be governed by

the laws of his or her domicile. See, eg., Wilks v. Ford Motor Co. (In re Ford Motor Company

Ignition Switch Prod. Ligbility Litigation), 174 F.R.D. 332, 348 (D.N.J. 1997). The New Jersey
Supreme Court has established the process for determining which state's substantive law should

govern a controversy with multiple jurisdictiond schemes of law. Gantes v. Kason Corp., 145

N.J. 478, 679 A.2d 106 (1996). New Jersey agpplies the “governmentd interest analyss’ to
choice of law determinations which “requires gpplication of the law of the state with the greatest
interest in resolving the particular issue that is raised in the underlying litigation.” Gantes v.

Kason Corp., 145 N.J. 478, 484, 679 A.2d 106 (1996). Veazey v. Doremus, 103 N.J. 244, 248,

510 A.2d 1187 (1986).

Choice of law resolution requirestwo (2) steps:

1) Whether actua conflict exists between the laws of New Jersey and the laws of
other jurisdictions. Gantes at 484.

2) To determine the interest that each state has in resolving the specific issuein
dispute. Id. at 484.

This requires “an identification of governmentd policies underlying the lav of each date and
how those policies are affected by each dat€'s contacts to the litigation. The governmentd
interest andysis looks to the “connection of the parties to the respective sates, the nature of the
pertinent events that have transpired within each state, and the character of each state's policy

preferences rdevant to the particular litigation.” State Farm Mutual Auto Ins. Co. v. Edate of

Smmons, 84 N.J. 28, 36, 417 A.2d 488 (1980).

New Jersey has sgnificant contacts and greet interest in resolving consumer fraud clams.

Kugler v. Romain, 58 N.J. 522, 538, 279 A.2d 640 (1971) (public policy of the date to provide

broad protection for “the greatest possible good for the greatest possible number of consumers
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who have common problems and complaints”) There is no evidence of a materid conflict of law
between the consumer protection staiutes of the various states that would prohibit, on due
process grounds, the application of New Jersey law to the class members clams and the
interests of New Jersey in this settlement outweigh that of any other state. Nor has any party,
class member, interest group or “objector” raised any opposition to New Jersey being the situs of
processing and implementing the settlement.

New Jersey’s interest in this litigation is to ensure the efficient adminidration of judice
and provide compensaion for injured plantiffs. New Jersey would not mandate a choice of law
which automaticaly applies the lavs of 50 daes and the Didrict of Columbia, thereby
frugrating the ability of the plantiff to obtan redress by making actions virtudly impossble.

Delgazzo v. Kenny, 266 N.J. Super. 169, 193, 628 A.2d 1080 (App. Div. 1993). Here the class

members interests are being advanced with the application of the NJCFA.

New Jersey law is appropriate to agpply to this nationa class settlement for severd
reasons. Fird, defendant has dipulated to the certification of a nationa cdass for settlement
purposes in New Jersey. Second, Middlesex County, New Jersey, the location of this court, is
the dte of defendant's largest tire didribution center, servicing customers in twelve dates
throughout the east coadt, with 7 million of the 40 million tires produced annudly by defendant
passng through this digribution center. Third, defendant's sdes in the tri-state area are
subgtantid and New Jersey’s highways are some of the busest in the nation. Fourth, there is no
evidence of a materid conflict of law between the consumer protection Statutes of the various
dates that would prohibit, on due process grounds, the gpplication of New Jersey law to the class
members dams.  Fifth, out-of-gate class members will be given the opportunity to opt out of

the settlement class if they dedre to seek individua adjudication of their rights under their home



sate. See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812, 105 S. Ct. 2965, 86 L. Ed. 2d

628 (1985). Ladlly, dl state courts as well as the MDL Court have deferred to the New Jersey

Superior Court to adjudicate In re. Cooper Tire & Rubber Co. Tire Products Liability Litigation.

This court has authority to approve a nationd class action setlement under Phillips

Petroleum v. Shutts, 472 U.S, 797, 105 S. Ct. 2965, 86 L. Ed. 2d 628 (1985). In Shutts the

Supreme Court held that the forum state may exercise jurisdiction over aisent class members if
given notice and opportunity to opt-out, i.e, minimal procedural due process protection. Id. at
811-12. As discussed above, the settlement class notice met the due process requirements of R.
4:32-4 and E.R.C.P. 23.

The oourts involved in this litigaion maximized results by utilizing time, money and
equity efficiently through multi-state coordination. The judges with the parties permission,
coordinated motions, ord arguments, discovery and agreed on a mutudly satisfactory master. All
gate courts as well as the MDL Court have deferred to New Jersey to adjudicate In re: Cooper

Tire & Rubber Co. Tire Products Liability Litigation Order No. 3 entered by Judge Holschuh

sates:
The Paties, through ther Joint Motion for Stay of Proceedings,
have informed this Court of the following:

1 That the Parties have reached a national settlement of
all plaintiffs claims embodied in the proceedings before
this Court and all related actions, which settlement is
being implemented in the New Jersey action styled
Talalai, et al. v. Cooper Tire & Rubber Co., No. L-
008830-MT (Superior Court if N.J. Middlesex County).

2. That all Plaintiffs, as wel as all members of the
purported classes, in the cases pending in MDL No.
1393, are members of the Talalai national class. In
addition, all claims raised by the Plaintiffsin any of the
cases that are part of the MDL 1393 are covered in the
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Talalai class action and addressed by the Talalai national
settlement (emphasis added).

2. On November 1, 2001, on the Joint Motion of the
Parties, the Superior Court of New Jersey, by the
Honorable Marina Corodemus, entered an order
preiminary certifying for settlement purposes a
national opt out class, conditionally approving the
proposed class action settlement; and authorizing the
dissemination of a nationwide notice program. The New
Jersey Court also set a hearing on Final Approval for
January 29, 2002.

3. If the New Jersey Court grants Final Approval and
there are no appeals, the Parties, within ten days
thereafter, intend to jointly move this Honorable Court
to enter an order dismissng with preudice all cases
pending in MDL No. 1393. If any other scenario
transpires, the Parties will immediately advise the
Court so that the Court may discuss with the Parties
whether to continue the stay pending possible appeals,
or to take other action.

Based upon the representations by Lead Counsdl, this Court hereby
GRANTS and ORDERS a day of dl proceedings pending
notification from the Paties that ther setlement has been
approved by the New Jersey Court and become final.

[Judge Holschuh, In re: Cooper Tire & Rubber Co. Tire Products
Liability Litigetion Order No. 3.]

New Jersey has dlowed cetification of dass actions involving nationd and multiple Sate

cases. Kropinski v. Johnson & Johnson et ds, No. A-3979-97T1 (N.J. Super. Jan. 7, 1999)

(court certified a nationd class of dl contact lense users despite individud fact issues); Delgazzo
v. Kenny, 266 N.J. Super. 169, 628 A.2d 1080 (1993) (in a breach of warranty and consumer
fraud action, the New Jersey Superior Court certified a class conssting of 35,000 purchasers of
defective heaters resding in 25 different dates, despite the exisence of factud individua issues
relating to the manner of ingalation and service))

Accordingly, the New Jersey Superior Court has agppropriate jurisdiction to govern this
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multi-state class action.

VI.THE FAIRNESSHEARING

Pursuant to this court's order of October 20, 2001, this court granted preliminary
goprova for a nationa class action setting the date of January 29-30, 2002 for a fairness hearing.
The fairness hearing provided the parties, objectors gppearing through counsd and dl individud
pro se objectors an opportunity to express their positions to the court'®. On January 29-30, 2002,
this court held the fairness hearing to assist in determining whether the proposed settlement is
far, reesonable and adequate. Class counsd, including liaison counsel John E. Keefe J. and lead
cdass counsd Allan Kanner as wel as lead settlement counsd for Cooper, Arvin Maskin fully
briefed and supported their joint gpplication for approval with numerous affidavits and exhibits.
No live testimony was requested nor offered. All reports and affidavits were represented to be
congstent with discovery findings. Ord argument was requested an granted.

By the court's tdly a totd of nineteen objections were filed in both written and ord
presentations by pro se and attorney represented litigants. This number is out of a potentia pool
of 42,500,000 class members who were sold Cooper tires during the class definitiond period.

That list included the fallowing persons

1. Objection of Paintiff William H. Randdl, J. of New Jersey represented by Philip Tarr of
Maclachlan Law OfficesL.L.C. in Ridgewood, New Jersey (“Randdl Objection”);

2. Objection of Michdlle O'Konski of Cdiforniarepresented by Garrett Kendrick of
Kendrick and Nutley in Beverly Hills, Cdlifornia (*O Konski Objection”);

3. Objection of Matthew A. Schroeder of Missouri represented by John J. Pentz of The
Objectors Group in Sudbury, Massachusetts (“ Schroeder Objection”);

18 Though N.J. Court Rules do not explicitly require afairness hearing, Federal Rule of Civil Procedure 23(€)
requires such. The parties requested and the court granted the precertification fairness hearing. This procedure has
been utilized in prior New Jersey class actions. The procedure will allow for maximumdue process protections.
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10.

11.

12.

13.

14.

Objection of LizaModey, persondly and (putatively on behdf of dl persons smilarly
dtuated in the State of FHorida, Tammy Edwards, personally and (putatively) on behdf of
al persons smilarly stuated in the State of Arkansas and Kelly Comfort, personaly and
(putatively) on behdf of dl persons amilarly Stuated in the State of New Y ork by Bruce
Kaster of Green Kaster Falvey in Ocda, Florida, Jerry Kdly of Kelly & Huckabeein
Lonoke, Arkansas, Paul Byrd of Law Offices of James E. Swindall in Little Rock,
Arkansas, James Cahill of Cahill & Beehm in Endicott, New Y ork, and Mark C. Menser
of VilesLaw Firm in Fort Meyers, Florida (“Modey Objecion”);

Objection of Matthew G. Kaiser and Francis X. Sullivan by Bonnie Robin-Vergeer of
Public Citizen Litigation Group in Washington, D.C.and Baher Azmy of Seton Hall
University School of Law in Newark, New Jersey (“Kaiser Objection”);

Objection of Eleanor Smith by Jonathan Nachsin of Jonathan Nachsin, P.C. in Chicago,
lllinois (“ Smith Objection”);

Objection of Ben Hutder represented by Kearney Dee Hutder in Birmingham, Alabama
(“Hutder Objection”);

Objection of Southern Roots Nursery, Inc., represented by John P. Willis, IV of Smith &
Alspaugh in Birmingham, Alabama. Papers submitted by Lawrence W. Lindsay of
Loughry & Lindsay, LLC in Camden, New Jersey and (“ Southern Roots Objection”);

Objection of Albert Foret, Jr. of Louisiana represented by Chance C. White of The White
Law Firm in Laplace, Louisana. Papers submitted by Lawrence W. Lindsay of Loughry
& Lindsay, LLC in Camden, New Jersey (“Foret Objection”);

Objection of Gregory Cambre represented by Chris Trepagnier of The Trepagnier Law
Firmin Covington, Louisiana. Papers submitted by Lawrence W. Lindsay of Loughry
and Lindsay, LLC in Camden, New Jersey (“ Cambre Objection”);

Objection of Suzanne Colvin of FHorida represented by Frank H. Tomlinson of Pritchard,
McCadl & Jonesin Birmingham, Alabama, Robin Reznick of Michigan represented by
Bryan D. Marcus of Livonia, Michigan, Jeanine Schweinberg of Florida represented by
Edward W. Cochran of Cochran & Cochran in Shaker, Ohio, Paul Tenney of Florida
represented by Paul S. Rothstein of Gainesvilee, Horida and Douglas J. Elmore of
Florida represented by N. Albert Bacharach of Gainesville, Florida. Papers submitted by
John |. Lisowski of Morgan, Mdhuish, Monaghan, Arvidson, Abrutyn & Lisowski, in
Livington, New Jersey (“ Colvin Objection”);

Objection of Thomas Ferguson by Douglas Cole of Stem & Cole in Milford, New Jersey
(“Ferguson Objection”);

Objection of Amos L. Hosey, Sr. of Kenedy, Texas, pro se litigant (“Hosey Objection”);

Objection of Edward Boyd of Pompton Lakes, New Jersey, pro e litigant (“Boyd
Objection”);
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15. Objection of VirginiaHarris Tate of Danidl, Georgia, pro se litigant (“ Tate Objection”);

16. Objection of Joseph Barron of Dickson City, Pennsylvania, pro selitigant (“Barron
Objection”);

17. Objection of Shirley A. Woodward of Lomita, Cdifornia, pro selitigant (“Woodward
Objection”);

18. Objection of Kent M. Tayler of San Luis Obigpo, Cdifornia, pro se litigant (“Taylor
Objection”);

19. Objection of Kathy Aubrey of Great Fals, Montana, pro se litigant (* Aubrey
Objection”);

On August 30, 2002, this court was notified that al objectors represented by counsel
withdrew thelr objections and any motions filed.

a. Ethical Consderations

Allegations were made by class counsd that one objector, who was previoudy co-
counsd for the class as wdl as having his own persona injury cases against Cooper, had taken
privileged documents without the permission of the leading class representative, Tdda. These
privileged documents were disseminated amongst other attorneys, both class atorneys and
objectors.

Since dl parties have resolved their objections, the actions of some dass counsd are not
before this court. However, an atorney who has not complied with this court’s order to return
otherwise confidentid documents, pursuant to court order or confirmatory settlement discovery,
will bein violation of this court’s order.

On February 6, 2002 this court ordered in an interim order, also under Judge Colombo's
Confidentidity Order, that al documents obtained from Tdda were to be retained and not
further disseminated as pat of the sattlement. Class and defense counsd have agreed that dl

such documents will be destroyed or returned to defendant. That shall be part of thisfina order.
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b. Objections

The objections fdl into four man classficaiions (1) the settlement does not provide for
immediate inspection and/or replacement of dl tires; (2) the defendant cannot be trusted in
implementing the terms of the sdtlement; (3) the settlement provides little vdue to dass
members, (4) attorney’s fees are grosdy disproportionate to the relief afforded to class members.
Each of these is found to be inadequate for denid of find approva as explained in the discusson
and andysis.

C. Pro Se Objections

There were seven (7) pro se objectors who filed objections to the settlement. However,
two of the pro se objectors were not class members because one did not own his tires any longer
and is thereby excluded from the class definition of the proposed settlement. The other requested
to be excluded from the settlement. Their objections are recited below.

Edward Boyd timely filed his objection on January 15, 2002. Mr. Boyd disagrees with
the component of the Enhanced Warranty which only provides for a replacement tire if there is
an “adjusable separdtion.” He bedieves the seitlement can be improved by implementing
provisons which dlow al owners of “digible Cooper Tires’ to receive replacements before an
“adjustable separation” develops and without regard to the date of purchase. He objects to the

“fairness, reasonableness and adequacy of the ‘ proposed settlement.”” Boyd Objectionat 1-2.

This objection does not warrant this court denying the fina gpprova of the settlement as
explained in the discusson and analys's below.
Kent M. Taylor timely filed his objection on January 14, 2002. In his objection he dtates

that the settlement is doing little to help consumers who purchased defective tires. He believes
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that Cooper is being given the opportunity to decide whether or not their tires have defects and

finds that every class member should receive areplacement. Taylor Objection at 1.

An independent dedler, not Cooper, determines whether a tire has suffered an adjustable
separdion. There are dso many procedures which have been implemented in this settlement to
safeguard againgt noncompliance. Therefore, this objection does not warrant this court denying
the fina approva of the satlement for the reasons dated above and as explained in the
discusson and analysis.

Kathy Aubrey untimely filed her objection on January 16, 2002. Ms. Aubrey believes that
the settlement should provide class members with the option of monetary reimbursement. She
believes that class members dso should not have to wait to suffer an adjustable separation to

receive a free replacement. Aubrey Objectionat 1-2.

This is a consumer fraud in which defendart is replacing any Cooper tires which fal to
meet consumer expectations. This settlement improves defendant’'s manufacturing  process,
provides for consumer educetion on tire safety and maintenance, offers replacement tires and an
ADR process which dlows for class members to recelve monetary reimbursement if o desired.
Therefore, this objection does not warrant this court denying the find approva of the settlement
for the reasons stated above and as explained in the discussion and analyss.

Shirley A. Woodward timely filed her objection on January 14, 2002. Ms. Woodward
objects to the settlement and believes that the only people benefiting are the attorneys. She does
not want to wat to suffer an adjustable separation to recelve a replacement. Woodward
Objection a 1. This proposed settlement provides vast benefits for class members and an

enhanced warranty like none other on the market today, valued at least at $1,020,000,000 to
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$3,000,000,000. Therefore, this objection does not warrant this court denying the find gpprovd
of the settlement for the reasons stated above and as explained in the discussion and andysis.

Joseph Barron untimey filed his objection on January 18, 2002. He objects to the
benefits offered in the settlement, the adequacy of representation and the award of attorney’s
fees He finds the Consumer Education and the Enhanced Inspection Program only provide
benefits to future purchasers of Cooper tires and no benefit to the class members. He believes
that the burden of tire ingpection should be placed on the defendant and not the untrained
customer. He dso believes Cooper should utilize the agreed to atorneys fees to ingpect and
replace ther faulty tires He dates that the consumers should be the recipients of the tangible

benefits. Barron Objection at 1-2.

All consumers are the recipients of tangible benefits through this proposed settlement as
explaned in the discusson and andyss. Many courts prase and approve sdtlements which
improve a defendant’'s business practices which thereby help future consumers. This settlement
goes beyond this dandard by providing immediate benefits to class members. Under this
proposed settlement, defendant will give an insurance like waranty to al cass members
Defendant is dso offering free replacements to any class member who suffers an adjustable
separdion. Therefore, this objection does not warrant this court denying the find gpprova of the
Settlement.

Amos L. Hosey timey filed his objection on January 8, 2002. Mr. Hosey aso filed
Objections to the Plaintiffs Memo in Support of Motion for Find Approva of Class Action
Settlement on February 13, 2002. Mr. Hosey is a Texas Prisoner who dates that a tire
replacement is futile to him. He dtates that his Cooper tires have dready experienced adjustable

separations and have been replaced and therefore he is out of pocket approximately $1600 to
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$1900. He wishes to be awarded a monetary award instead of a tire replacement. Hosey
Objection a 1. However, Mr. Hosey is not a class member because he no longer owns his
Cooper tires and therefore does not have standing.

Virginia Harris Tate filed her request for excluson on January 15, 2002 and therefore is
not subject to this settlement.

VII. COUNSEL FEES

The issue of counsd fees and costs have adso been resolved subsequently to the resolution
of the terms of the settlement. As part of the Sipulation of settlement, defendants have agreed to
pay dl atorneys fees and costs for implementation of the Related Actions up to $27.5 million
and $2.5 million respectively.

As negotiated between the parties, payments of attorneys fees, costs, expenses and the
payment of incentive awards to the named plaintiffs will not reduce any benefits made available
to the settlement class. Nor will the settlement class members pay any portion of class counsd’s
attorney fees, cods or expenses. Plaintiffs were advised in the settlement class notice of class
counsd’s intent to seek fees, including likely amount. Specid Mader fees will dso be pad by
the defendant. Any incentive payments alocated and/or promised to the class representatives are
aso negotiated terms.

This court need not undertake an extensve analyss of atorneys fees and employ the
percentage of fund or lodestar method. This case differs from mogt, being that a Specid Mader,
Francis E. McGovern, was appointed by request and consent of counsd, to oversee the whole
process of negotiations. He has attested to this court that negotiations for payment of attorney
fees and costs occurred at arm’'s length. He dtated that the fees “...[R]epresent a market-based

approach and a prudent decision by the parties to compromise what could have been a protracted
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battle over fees” McGovern, Specid Mader's Findings of Fact and Recommendations, February

22, 2002. Parties here have agreed to the attorney fees and payment of such fees will have no
impact on the class members benefits. Plantiffs dso are entitled to fees being that they are the
prevailing party under the NJCFA.

Our New Jersey Supreme Court has long recognized the appropriateness of a settlement
agreement in the resolution of class actions including the terms of counsdl fees. In Coleman v.

Fiore Brothers, Inc., 113 N.J. 594, 552 A.2d 141 (1989), Justice O'Hern wrote for a unanimous

court setting forth the proper procedure litigants must follow for resolving clams for dtatutory
fees negotiated under the NJCFA pursuant to N.J.S.A. 56: 8-1t0-48, et seq.

Recognizing that fee shifting cases provided for by satute represent a departure from e
American Rule (each party to bear their own fees), the Court reasoned that public policy is best
served when the court dlows the prevailing party to recover lega fees. The New Jersey Supreme

Court relied on the United States Supreme Court in Evans v. J&f D., recognition that there is a

need in fee shifting (civil rights) cases to attract competent counsd. 475 U.S. 717, 731, 106 S.
Ct. 1531, 1539, 89 L. Ed. 2d 747, 760 (1986). Although the NJCFA language is not identica to
the federd acts, “they share the common purpose of ensuring that plaintiffs with bone fide clams
are ale to find lawyers to represent them. Both are designed to attract competent counsd in
cases involving an infringement of dautory rights, to achieve uniformity in those dautes and to

ensurejustice for dl citizens” Coleman supra, 113 N.J. at 597-598, 552 A.2d at 143.17

The Court grappled with the ethicd and legidative purposes of resolving atorney fees
during sSmultaneous negotistions on the meits of the sdtlement or Subsequent to the

negotiations. It specificdly regected the recommendation of the Third Circuit Court of Appeds

17 Although the specific issue in Coleman addresses fees for public interest firms, it neverthel ess provides guidance
for private counsel fees. Coleman v. Fiore Brothers, Inc., 113 N.J. 594, 603, 552 A.2d 141 (1989).




1985 Task Force Report which set forth that the smultaneous negotiation of merits and fees

would require a waiver of fees in such settlement negotiations. Court Awarded Attorneys Fees,

reprinted 108 F.R.D. 237, 269 (1985). Our Supreme Court in Coleman, supra, ultimatey held:

Nonethdess, we bdieve that private counsd will ill retan a
negotiating chip in consumer fraud cases tha public-interest
counsd may lack. Because the client remans respongble to
private counsd for the fee, attorney and client both have the same
interest.  The dient has a financid interest in seeing the attorney
paid by the defendant. Hence, private attorneys can_insist,
without ethical conflict, on a fee allowance because they would
not be reducing their clients share. In_addition, private
attorneys can arrange a fee agreement that would allow them to
insist upon a statutory fee as part of any settlement. See
Blanchard v. Bergeron, 831 F.2d 563 (5™ Cir. 1987), cert. granted,
487 U.S. 2869, 108 S. Ct. 2869, 101 L. Ed. 2d 904 (1988)
(eddressng whether private counsd's contingent fee arrangement
limts a 8 1988 award). The private atorney will be free then,
without imparing dient's interests, to inds on vindication of the
fee-shifting provisons of the Act. Thus the Acts policy of
encouraging counsd to take on thee cases is not Sgnificantly
deterred. In the ordinary non-class, consumer fraud action
brought by private counsd, we see no need to dter the generd rule
that Smultaneous negotiation of counsd fees and menits may be
entertained. (emphasis added.)

[Coleman v. Fiore Brothers, Inc., 113 N.J. 594, 603, 552 A.2d 141 (1989).]
(emphasis added).

Thus the Court held that the record demondrated that the statutory clams for fees were
encompassed within the settlement, even when involving public interest lawyers*®

In Warrington v. Village Supermarket, Inc. 328 N.J. Super. 410, 746 A.2d 61 (App. Div.

2000), a whedchair-bound customer brought suit aganst a supermarket aleging that the desgn
of the shopping cat corrd violated the Handicapped Access Law (HAL), Law Aganst

Discrimination (LAD), and Americans with Disgbilities Act (ADA). The pertinent issues before

18 Although the Supreme Court later agreed with the Third Circuit's holding in El Club del Barrio v. United
Community Corps., Inc., 735 F.2d 98, 100 (3d Cir. 1984) and Ashley v. Atlantic Richfield Co., 794 F.2d 128, 130
(3d Cir. 1986).
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the Appdlate Divison was whether plantiff was a prevaling paty, even though a consent
judgment was entered, and if plantiff was entitted to receve an award of atorneys fees
pursuant to the date and federd fee-shifting datutes The Appellate Divison concluded that
plantiff as the prevaling paty was entitled to atorneys fees even though there was no finding
or admission that defendants had violated LAD and/or ADA.

In the case at bar, the court has not made a finding nor has the defendant admitted that it

violated the NJCFA. Warrington, 328 N.J. Super. at 420, 746 A.2d a 66. “Furthermore, it is

immaterid that plantiff recaved only some of the rdief requested. In Hendey v. Eckerhart, 461

U.S. 424, 433, 103 S. Ct. 1933, 1939, 76 L. Ed. 2d 40, 50 (1983), the Supreme Court held: [it is
not] necessarily dgnificat that a prevailing plantiff did not receve dl the rdief requested.”

Warrington, 328 N.J. Super at 421, 746 A.2d at 66.

More importantly, “Entittement to attorneys fees is predicated on the reationship

between the rdief sought and the relief obtained. Warrington, 328 N.J. Super. 410, 419, 746

A.2d, 61, 66; See Inditutionaized Juveniles v. Secretary of Pub. Welfare, 758 F.2d 897, 911 (3d

Cir. 1985); Singer v. State, 95 N.J. 487, 495, 472 A.2d 138, cert. denied, 469 U.S. 832, 105 S.

Ct. 121, 83 L. Ed. 2d 64 (1984) A plaintiff is conddered a prevailing party ‘when actud relief on
the merits of [the] dam materidly dters the reationship between the paties by modifying the

defendant's behavior in a way tha directly benefits the plaintiff.”” Farrar v. Hobby, 506 U.S.

103, 111-12, 113 S. Ct. 566, 573, 121 L. Ed. 2d 494, 503 (1992); see dso Metropalitan

Pittsburgh Crusade for Voters v. City of Pittsburgh Pa, 964 F.2d 244, 250 (3d Cir. 1992) (a "

‘plantiff must be able to point to a resolution of the dispute which changes the legd rdaionship

between itsdf and the defendant’ ) Warrington, supra, 328 N.J. Super. at 66, 746 A.2d at 419.
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Here, class counsd has negotiated a settlement which sgnificantly dters the defendant’s
behavior. Under the settlement, defendant is required to guarantee the performance of its tires. If
a Cooper tire falls to meet consumer expectations and suffers an adjustable sparation, defendant
is required to replace that tire & no cost to the class member. If the class member prefers
monetary compensation instead of a replacement tire, the class member may resort to ADR.
Defendant has dso implemented a consumer educetion program in collaboration with NHTSA in
which defendant will didribute important tire maintenance materids developed by NHTSA as
well as materids developed in conjunction with the NSC and Rubber Manufacturers
Association® (“RMA”) thereby reducing the number of tire failures and unsafe tires on the road.
Defendant has dso enhanced its ingpections process that will presumably place a better tire in the
marketplace. More importantly, defendant has reaffirmed that the practice of awling is no longer
in ue. Clearly, this “lawsuit acted as a catalyst which prompted [defendants] to teke action to

correct the unlawful practice’ Warrington, 328 N.J. Super. at 421, 746 A.2d a 66. quoting

N.AAA.CP. v. Wilmington Med. Cir., Inc, 689 F.2d 1161, 1167 (3d Cir. 1982) (citation

omitted), cert. denied, 460 U.S. 1052, 103 S. Ct. 1499, 75 L. Ed. 2d 930 (1983), and therefore
plaintiffs as the prevailing party are entitled to the agreed upon fees.
More recently our Supreme Court addressed the issues of prevaling party, counsd fees

and arbitration. In a case decided by our Supreme Court, Riding v. Towne Mills Craft Center,

Inc. 166 N.J. 222, 764 A.2d 1004 (2001) (hereinafter ‘Riding’), a plantiff sought to confirm an

award issued in a nonbinding arbitration of her age discrimination action under the Law Agangt

19 RMA isthe primary national trade association for the finished rubber productsindustry in the U.S. RMA is
headquartered in Washington, D.C. and is recognized as the |eading business advocate, resource and information
clearinghouse for and about today's diversified rubber industry. RMA developed a consumer education program in
1969 and has had continued involvement in matters of consumer safety regarding proper tire care and maintenance.
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Discrimination (LAD) and requested attorney fees. The trid court confirmed the arbitration
award but denied the request for atorney fees. In a split decison, the Appelate Divison
reversed and defendant appedled. Justice LaVecchia writing for the Supreme Court by mgority
vote affirmed the decision of the Appellate Division.

Judtice LaVecchia hed that in datutory fee cases, in conjunction with non-binding
arbitration programs, the paties may voluntarily proceed into ADR. Even under the court's
pending abitration such as the pilot project involved in Riding, “[Plaintiff was not a prevailing
paty until the de novo triad had passed. Riding, 166 N.J. at 231, 764 A.2d at 1009 (2001).
Faintiff then requested fees by petition. Riding, supra.

Recognizing the current gep between the R. 4:42-9(d) mechanism for applying for
adjudication of prevaling paties under the arbitration rules and judica confirmation of
arbitrator's awards under N.JS.A. 2A:23A-26, the court hdd: “In the future, in nonbinding
arbitration, dsatutory fee-shifting issues will be reserved for court resolution unless the parties
otherwise agree to submit the fee demand to the arbitrator.” Riding, 166 N.J. at 234 (2001).

In the ingtant case, plantiffs as the prevailing paty seek fees under the NJCFA. This
issue was presented to Professor McGovern who with the parties resolved the counsd fees, post
the merits agreement.

Unlike the pilot program of abitration referred to by Justice LaVecchia in Riding, here
the paties were engaged in an unprecedented resolution of a nationd class action involving
multiple state and MDL courts. The date judges, like the parties, relied upon Professor
McGovern to coordinate, fecilitate and resolve al issues within this case The result wes a

maximum victory for class members with free replacement tires, enhanced warranty, consumer
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safety education and al monies of cogs and fees to be pad directly by the defendant, not the

class members.

Professor McGovern attests to the court in a second affidavit of February 2002 that states:

The amount of attorneys fees and costs agreed upon by the
parties, in my opinion, represents a market-based approach
and a prudent decison by parties to compromise what could
have been a protracted battle over fees. Defendant offered to
pay counsdl fees and costs which was les than defendants own
costs of defending the litigation and if accepted by class
counsel, would resolve the issue on its part. Class counsel
accepted defendant’s offer, which was a reasonable alternative
to litigation on thisissue. (emphasis added).

[McGovern, Specid Made’'s  Findings  of Fact and
Recommendations, February 22, 2002.]

Unlike the cases conddered by Judtice LaVecchia in Riding, this is a track four case,
though fee shifting resulted in a consent order for mediation, not arbitration. The Judice's
prescription for future cases effects nonbinding arbitration for satutory fee-shifting issues to be
reserved for court resolution unless the parties otherwise agree to submit the fee demand to
arbitration. Here, no additiona review by the court is necessary as this court finds:

(1) Counsd feeswere resolved a arms length after the merits of the case were resolved

(2) No member of the class is responsble for ether fees or codts, thereby not

compromising their relief

(3) The class members received the optimum recovery or replacement tires, costs borne

by defendants including mounting, balancing and disposd of the tires

(4) Class members receive an enhanced warranty, may if desred go to an expedited ADR

program for dternative tire replacement costs

(5) The plaintiffs counsd fees recovered in the agreement as of October 2001 were $15

million less than defense codts, a that time
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(6) The plantiffs counsd fees ae as recommended by Professor McGovern,

representative of a market based approach

(7) No petition for counsd fees was made to this court that required resolution, review or

reconsderation.

Therefore, our courts have contemplated that settlement agreements, once the merits of
the case have been settled, may aso then contain a resolution of counsel fees and codts for the
prevaling party. Here, plantiffs and the defense negotiated a unique and sophisticated resolution
of a nationd class action with the assstance and recommendation of Professor McGovern. The
Coleman court's affirmation that the dSatutory cams for attorneys fees of the client were

encompassed within the negotiated settlement and stipulation of dismissas.

Unlike the holding in Rendine v. Pantzer, 141 N.J. 292, 661 A.2d 1202 (1995) and

Incallingo v. Canuso, 297 N.J. Super. 57, 687 A.2d 778 (App. Div. 1997), where petitions were

made to the court for the awarding of fees, dl the terms in this case like those of the Coleman
case were sdttled. Therefore, this court adopts counsd fees and costs as recommended by
Professor McGovern in this matter.

VIIl. DISCUSSION

The first pronouncement on procedures for handling a class action settlement in the State

of New Jasey was offered by Judge Skillman in his 1984 decison of Morris County Far

Housing Council v. Boonton Township, e d, 197 N.J. Super. 354, 484 A.2d 1302 (App. Div.

1984) (hereinafter “Morris County”).
He begins, as does this court, with a recitation of R. 4:32-4 tha “[d] class action shdl not
be compromised without gpprova of the court...” There has been no change in the 2002 Rule

Book, Presder Rules Governing the Courts of the State of New Jersey, 2002 Edition. In the 2003
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Edition effective September 1, 2002, Morris County, 197 N.J. Super. at 30, the following has

been added, “2" notice of the proposed dismissal or compromise shall be given to al members if
the classin such manner as the court directs.”

The andyss continues by observing that there is a paucity of case law pertaining to the
procedure for judicia approva and of the standards applied in determining whether approva of a

class should be given diting: City of Paterson v. Paterson Generd Hospital, 104 N.J. Super. 472,

250 A.2d 427 (App. Div. 1969), af'd53 N.J. 421, 251 A.2d 131 (1969); see adso New Jersey

State Bar Assn v. New Jersey Assn of Redltor Bds, 186 N.J. Super. 39, 452 A.2d 1323 (Ch.

Div. 1982), mod. 93 N.J. 470, 461 A.2d 1112 (1983).
Observing that New Jersey R. 4:32-4 was taken from and is identical to Fed.R.Civ.P.

23(e), citing 2 M. Schnitzer & J Wildstein, N.J. Rules Service at 1160-1166 (1959); Morris

County, 197 N.J. Super. 370. Therefore, Judge Skillman finds it appropriate for NJ state court

judges to seek “guidance in the federd case law in determining the procedures and standards for

gpprova of settlements or representative actions. Cf. Riley v. New Rapids Carpet Center, 61 N.J.

218, 294 A.2d 7 (1972) (primary reliance placed upon federd precedents in determining
maintainability of adass action). I1d. 369.

Judge Skillman suggests a five step procedure which governs the approva of proposed
settlements of class actions in the federd courts, citing 3B J. Moore & J Kennedy, Moore's

Federa Practice 123.80 (2d ed. 1982), 7A C. Wright & A. Miller, Federd Practice and

Procedure, § 1797 (1972); Manua for Complex Litigation 81.46 (5th ed. 1982).
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1. The Court Must M ake a Preliminary Deter mination that the Proposed
Settlement has Sufficient Apparent Merit to Justify Scheduling a Hearing to
Review its Terms

This court on November 1, 2001 (Prdim. Appr.), granted preiminary approva to the
settlement and conditiondly certified a settlement class. At that time, this court found that the
requirements of numerosity, commondity, typicdity and adequacy of representation were met. A
further andyss reveded tha common issues predominated over individua issues, a class action
was the superior method of adjudication of the controversy, there was no dgnificant interest in
proceeding in separate actions, the proposed settlement class is managesble, and there were no
other consumer protection litigations pending from the same factud alegations.

The findings of this court were st forth in a detaled and lengthy opinion which was
available to the nationd public through class counsd, the defendant, the Clerk’s Office of the
Middlesex County Courthouse and this court’ s internet Mass Tort Information Center.

2. A Formal Notice Approved by the Court Must be Given to All Members of the
Class and Others Who May Have an I nterest in the Settlement

Since 1984 much has been learned about the successful methodology of giving class
notice. This court required bilingual notification (EnglidvSpanish) to be made in the most widdy
cast net as possble in this nationd class settlement. To that end, a variety of notice mechanisms
were employed including but not limited to 900 Sunday newspapers throughout the United States
and in mgor nationd consumer publications, including those most widely read by the Cooper
Tire Owners demographic groups.

Affidavits of Todd B. Hilsee, dated January 22, 2002 (Cooper Memo's, App. Ex. A,

Hilsee Affidavit a 8), an expert secured by the plaintiffs, demonstrated an extremey successful

market absorption. Notice was aso published in the leading newspapers in Guam, U.S. Virgin

Idands and in Spanish in the two leading Spanish newspapers in Puerto Rico. A neutrd press
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release was issued to consumer media and appropriate trade publications on November 9, 2001,
to more than 2,400 consumer media outlets.
Notice given on the Internet yidded 1,197,774 hits to the webste designated

www.coopertirdlitigation.com and 224,121 unique vistor “user sessions’ were recorded. Over

17,700 phone calls were taken by a 24 hour a day response unit, 12,039 notices were requested to
be maled via a toll-free number and the webste, with 9,143 class members checking the
eigibility of their tires on the website.

This court finds that the notice was extensve, comprehensve, successful and equitable in
the breadth, depth and scope of the notice. The interactive component of 24 hour telephone and
webgite take the notice requirement far beyond any contemplated in 1984.

3. Sufficient Time Must be Allowed Class Members and Others Interested Parties

to Prepare Documentary Material and/or Oral Testimony in Oppostion to the
Proposed Settlement

From November 1, 2001 potential objectors and/or intervenors were given two and one
haf months to submit any documents and motions. Only 19 attorney represented objectors filed
objections and/or motions to intervene and 7 pro se objectors filed objections with the court.

Despite applications from objectors attorneys that were replete with defects, this court
held two days of a fairness hearing dlowing any person pro se or with counsd for objectors to
speak. The court, while reserving on potential procedura defects, was more concerned with
axertaning any subsantive arguments that would serioudy cdl into quedion the farness,
reasonableness and adequacy of the settlement.

4. A Hearing Must be Held

The court held afairness hearing on January 29 and 30, 2002. Parties who requested
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extensons to supplement materids were liberdly granted time to supplement materids in
February. However, the court closed the record on January 30, 2002 to al persons who had not
previoudy filed motions or requested extensons to supplement materids. While supplements
were requested and considered, sur rebuttals were denied as within the court’s discretion. 1d. 370,

dting Cotton v. Hinton, 559 F.2d 1326, 1330 (51" Cir. 1997); Patterson v. Stouzll, 528 F.2d 108

(7" Cir. 1976); Flynn v. FMC Corp., 528 F.2d 1169, 1172 (4" Cir. 1975).

5. The Court Must Reach a Concluson Based Upon Adequate Findings of Fact
that the Settlement is“ Fair and Reasonablée’ to the M ember s of the Class

Judge Skillman, citing to the federd courts defines “fair and reasonable,” as adequately

protecting the interests of the persons on behdf of the action brought. Armgrong v. Milwakee

Bd. Of School Directors, 616 F.2d 305, 314-315 (7" Cir. 1980).

In light of this Court’'s extensve andyds of the prerequistes to the propriety of a
settlement class a the preiminary gpprova stage, and because no new facts which bear upon
class cetification have been developed snce the time of Prdiminay Approvd, it is not
necessary to undertake this andyss again. See Pozzi v. Smith, 952 F. Supp. 218, 221 (E.D. Pa
1997) (concluding that find class certification was appropriate where parties represented to the
Court that they were unaware of any materid changes in conditions subsequent to provisond
cetification, and the Court was unaware of any additiond informaion which would dter its
findings). The Court accordingly adopts the preiminay andyds taken in the prdiminary
approva opinion and incorporates the same hereto.

Unlike the consderations present before Judge Skillman in the Morris County case, the
present settlement is a nationd class action. It presents consderations and inquiries that are not
addressed by a New Jersey case to date. Accordingly, guidance may be derived from the federa
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The Third Circuit Court of Appeds has utilized & least nine factors which it beieves
must be assessed to determine whether a proposed settlement is fair, reasonable, and adequate,

and deserving of court approva under Federd Rule of Civil Procedure 23(e): (1) the complexity

and duration of the litigation; (2) the reaction of the class to the settlement; (3) the stage of the
proceedings, (4) the risks of edtablishing ligbility; (5) the risks of establishing damages, (6) the
riks of maintaning a dass action; (7) the ability of the defendants to withsand a greeter
judgment; (8) the range of reasonableness of the settlement in light of the best recovery; and (9)
the range of reasonableness of the settlement in light of dl the attendant risks of litigation. Girsh
V. Jepson, 521 F.2d 153, 157 (3d Cir.1975) (hereinafter the "Girsh factors'); see dso Lake v.

Firg Nationwide Bank, 900 F. Supp. 726, 732 (E.D. Pa 1995). This nine-factor test require that

this Court conduct both "a subgantive inquiry into the terms of the settlement reative to the
likey rewards of litigation” and "a procedurd inquiry into the negotiation process” Generd

Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 796 (3d Cir.), cert

denied, 516 U.S. 824, 116 S. Ct. 88, 133 L. Ed. 2d 45 (1995) (“G.M. Trucks'). The Court must
ensure that this case did not stle in the absence of sudtained effort by class representatives
aufficient to protect the interests of the class. Accordingly, the Court should condder dso
whether the parties completed sufficient discovery prior to settlement; the adequacy of settlement
reief in light of the prdiminary discovery; whether the settlement omits mgor causes of action
or types of relief; and whether the parties negotiated smultaneoudy on attorneys fees and class
relief. See G.M. Trucks, 55 F.3d at 806.

1. The Complexity and Duration of the Litigation

This factor is “intended to capture the probable costs of continued litigation.” G.M.

Truck, 55 F.3d at 812; In re Prudentid Ins. Co. Am. Sdes Practice Litig. Agent Actions, 148
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F.3d 283, 318 (3" Cir. 1998) (approving settlement where “litigation would reguire expensive
and time consuming discovery, would necessitate the use of severd expert witnesses, and would
not be completed for years’). If this litigation continued plantiffs and defendants would be
goending tens of millions of dallars in the continuation of discovery and litigation regarding the
confidentidity of Cooper's proprietary information and/or numerous motions to dismiss, motions
to remand, motions for class cetification in a least thirty-three cases involving 87 firms
throughout the United States. Continued litigation would result in additiond paty and fact
witness depogtions, as wel as further document review of over 3,000 boxes of documents
produced by Cooper, additiona tire ingpections, plant inspections and other discovery, which
would likely cost the parties millions of dollars over a span of years. Counsd costs for both

parties, prior to negotiation were estimated at $57 million per year. RantiffS Memo at 34-35,

Cooper’'s Memo at 12-13.

Clearly thisfactor weighs heavily in favor of settlement.

2. The Reaction of the Class to the Settlement

This factor must be andyzed by examining the number and vociferousness of the
objectors, as wdl as gauging whether members of the class support the settlement. In re Diet
Drugs, 2000 WL 1222042, 60 (E.D. Pa. 2000) (this factor was found to favor settlement when
the court concluded that less than thirty objectors and 50,000 opt outs was found to be a low
number in the face of a potentid dass sze of six million). In the case a bar, with 170 million
tires a issue, of the a least 42 million potentid class members, there remans approximatey
seven pro se objectors and only 156 class members who chose to opt out. This is well below the
percentage Judge Bechtle found necessary in gpproving the Diet Drug Settlement. See Id.

Pantiffs Memo at 37, Cooper’s Memo at 14.
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While the Fairness Hearing had 19 attorney represented objectors, this court was notified
a four 0 clock on August 30, 2002 that the last attorney represented objectors, voluntarily
withdrew their motion to intervene and objection.

3. The Stage of the Proceedings

"To ensure that a proposed settlement is the product of informed negotiations, there
should be an inquiry into the type and amount of discovery the parties have undertaken.” In re

Prudentid Ins. Co. Am. Sales Practice Litig. Agent Actions, 148 F.3d at 319. It is appropriate to

measure the stage of proceedings ether in the class action a issue or in some related proceeding.

In re General Motors, 55 F.3d a 813. The sdttlement came dmost one year after the filing of

Tdda. When the sttlement negotiations began, Class Counsd had dready taken numerous
depogitions, examined hundreds of tires, and had begun reviewing over 3000 boxes of
documents, in addition to the eectronic media regarding downgrades and adjustments that had
been provided by Cooper.

Some of the remanded date class actions had proceeded with pretrid preparations.
Numerous pretrid motions were briefed and ruled upon such as defendant's motion for
protective order on confidentidity. Other issues in dispute were briefed a great length and
included: (1) the preservation of evidence (2) the trade secrets involved in discovery; (3) the
timing of meits versus cdass discovery; (4) the scope of discovery; (5) the scope and
goplicability of third party discovery; (6) whether and which documents should be protected or
privileged, (7) whether NHTSA regulaions preempted plaintiffs daims; (8) whether plaintiffs
dated a cause of action for damages, and (9) whether plaintiffs suffered damages within the

meaning of the Consumer Fraud Act. Plantiffs Memo at 41.

In light of the extensve discovery, the court finds that class counse were informed of the
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merits of this litigation. In re General Motors, 55 F.3d a 814 (“To the extent that this stage-of-

proceedings factor dso ams to assure that courts have enough exposure to the merits of the case
to enable them to make these evauations, it cannot support settlement approva here. With little
adversarid briefing on ether class datus or the subgantive legd clams, the didrict court had
virtudly nothing to aid its evaluation of the settlement terms.”).

Thisfactor weighsin favor of settlement.

4/5. The Risks of Establishing L iability and Damages

"The fourth and fifth Girsh factors survey the possble risks of litigation in order to
balance the likelihood of success and the potentid damage award if the case were taken to trid

agang the benefits of the immediate settlement.” In re Prudentid Ins. Co. Am. Saes Practice

Litig. Agent Actions, 148 F.3d a 319. It is obvious to the court that “the risks surrounding a tria

on the merits are dways condderable” In re Diet Drugs, No. Nos. 1203, 99-20593, 2000 WL

1222042, at *61 (E.D.Pa 2000) (quoting Weiss v. Mercedes-Benz of N. Am., Inc., 899 F. Supp.

1297, 1301 (D.N.J. 1995), &f'd, 66 F.3d 314 (3d Cir. 1995)). In order to determine the risks of
litigetion, a court must “examine wha potentid rewards (or downsdes) of litigation might have
been had class counsd decided to litigate the clams rather than settle them” and balance “the
likelihood of success if the case were taken to trid againg the benefits of immediate settlement.”

Milkman v. American Travdlers Life Ins Co., 2002 WL 778272 a *13 (Pa. Com. Pl. 2002)

(quoting In re Safety Components, Inc. Sec. Litig., 166 F.Supp. 2d 72, 89 (D.N.J.2001)). The

court found the risks of litigation to be substantia:

. Although plaintiffs prevalled on the motion to dismiss there is
some question whether it would have survived summary judgment
in whole or in part. For example, would the court require that each
plantiff show that his or her tire in fact had a ddamination or an
awl hoe? If 0, and defendant was vigoroudy urging this
approach, would anyone come forward with such proof what
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would it condst of? Defendant argues that awl holes are
undetectable as is most ddamination. Leaving adde the question
of whether there is a competent expet or process (like
sherography) to find these holes. Even if, say, sherography worked
and Class Counsd employed it in case preparation, what attorney
would pay a couple of hundred dollars a piece to screen a few
million tires? Such an order on proof then would devadtate the
case.

Equdly devagtating would have been a denid of class certification.

There is no guarantee Tdda would not meet the same fae, given
the court's discretion to modify or decertify a class & any time.
Agan, catification can mean many different things and involve
different trid plans. A key question would be how to prove class
damages without evidence that each and every tire had that defect.

Ligbility would be difficult to edablish. Firs, you have to define
what a reasonable consumer expectation would lave been to define
the actionable fraud, e.g., not disclosng certain problems.  Next,
for a jury, you would need to show that those problems related to
the plantiffs tires and that full disclosure would have led the
consumer to buy a different tire But wha evidence could we
provide that dl tires were subject to the same production vagaries?

Other problems plaintiffs face in this case are the facts that most of
the defendant’s customers are repeat customers, and that NHTSA
has not found any systemic problem and in fact, declined to
investigate defendant.

Evidence to prove liahility is dso needed, and to prove it for the
entire class and the entire class period. For example, proof of
manufacturing problems in the 1985-1987 time frame & the
Tupelo plant means that the class definition may be narrowed, or
that only some people recover. If you do not know how many
1985-1987 Tupdo tires are out there, do you opt-in? Huid
recovery?

Assuming the class definition was rarrowed, and then the issue is
who is dill in the Class. Specificdly, if the average tire lasts four
(4) years or 10,000 miles, how many awled tires, e.g., 1985-1987
Tupelo tires, are ill on the road?

Other proof problems turn on experts. Bascdly, plantff would
rely on indudry outcasts who are in the business of tedtifying to
criticize the manufacturing process of a successful  company.
Juries do not like thet, but will forgive it given enough hot
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documents. However, where as here, you have various process
changes occurring over time, the old documents become less
helpful to prove the case of thetires il on the road.

. Fantiffs dso have to rey on former employees of defendant for
some of their evidence. There is a posshility thet a jury may not
have beieved disgruntled workers and ther cdams of awling and
other manufacturing problems.  In addition, defendant denied
awling and the documents widening awling seem to end earlier
than expected a the time suit was filed. Paintiffs review of
defendant’s documents did not reved any evidence of awling post-
1995, which arguably undercut plaintiffs daims.

. Damages would have been a highly contested matter. How does a
jury vaue the * diminished expectations of consumers?

. Defendant had many defenses, which if true, would prevent
plantiffs from recovering any damages or a leest would result in
reduced damages.

. The difficulty in sustaining large verdicts in nove aress on gpped
is a real concern that limits counsd’s willingness to “swing for the
fences” Defendant had dready shown its willingness to apped
certain rulings, and undeniably, defendant would apped a large
jury verdict.

. Procedurdly, defendant had tried to get the MDL judge to take
control of the dtate proceedings. In the unlikey event that thet
court was found to have jurisdiction, this issue would certanly
resurface.

[Hantiffs Memo at 43-46.]

. Under NJCFA, adjudication favorable to plaintiff would result in
treble damages.

These risks of edablishing liability and damages indicate that grest uncertainties existed
asto whether plaintiffs would preval a trid. Thus, this factor weighsin favor of settlement.

6. The Risks of Maintaining a Class Action

This factor requires consderation of the fact that the court has authority to decertify a

class that proves unmanagegble, and thus, establishes that there is dways a risk that the class
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may not be mantaned throughout trid. In Amchem Products, Inc. v. Windsor, the Supreme

Court found that taking settlement into consderation negates the inquiry into whether the case, if

tried, would present intractable management problems. Amchem Products, Inc. v. Windsor, 521

U.S. 591, 620 (1997). The Third Circuit has stated that “after Amchem the manageghility inquiry

in setlement-only dass actions may not be sgnificant. In re Diet Drugs, No. Nos. 1203, 99-

20593, 2000 WL 1222042, at *61 (quoting In re Prudentia Ins. Co. of Am. Sales Practices

Litig., 148 F.3d at 321.)
Thus, the court finds that this factor does not weigh againgt the settlement.

7. The Ability of the Defendants to Withstand a Greater Judgment

This factor does not require that the defendant pay the maximum it is able to pay. Inre

Prudentid Ins. Co. of Am. Sdes Practices Litig., 148 F.3d at 321-22 (finding that defendant's

declining credit raing during litigation supported setlement). "Where the ability of the
defendant to take a bigger hit is in doubt ... the courts generdly view this as a mgor factor

weighing in favor of the setlement” In re Chambers Dev. Sec. Litig., 912 F.Supp. 822, 839

(W.D. Pa 1995).

Cooper has attested and class counsdl’s experts have verified that a judgment larger than
the benefits provided under the settlement would be difficult, if not impossble, for Cooper to
sugtain. Class counsd’s experts in their affidavits have dtated that Cooper would be unable to
withstand a larger verdict and declare bankruptcy if there was a larger damages award obtained

a trid under the New Jersey Consumer Fraud Act. RantiffS Memo at 49-50, Cooper’s Memo

at 17-18.

Therefore, this factor weighsin favor of settlement.
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8/9. The Range of Reasonableness of the Settlement in Light of the Best
Recovery and All the Attendant Risks of Litigation

"The lagt two Girsh factors ask whether the settlement is reasonable in light of the best

possible recovery and the risks the parties would face if the case went to trid.” In re Diet Drugs,

Nos. 1203, 99-20593, 2000 WL 1222042, at *62 (quoting In re Prudentid Ins. Co. of Am. Sdes

Practices Litig., 148 F.3d a 322) The settlement provides an estimated vaue from over $1

billion to dass members. Rantiffs Memo a 50. Though this figure is dependent on the number

of tires brought to Cooper’s dedlers. A best case scenario would generate a $3 hillion recovery at
trid and would be reduced by the additiond attorneys fees. “In conducting this evduation, it is
recognized ‘that settlement represents a compromise in which the highest hopes for ecovery are
yidded in exchange for certainty and resolution and courts should guard againg demanding to
large a sdtlement based on the court's view of the merits of the litigation'” In re Safety
Components, 166 F.Supp. 2d a 92. This court has articulated the risks of litigation and the
likely disputes which would be encountered if this case proceeded to trid. This settlement dso

offered the right to opt out to class members who wanted to go to trid. In re Diet Drugs, No.

Nos. 1203, 99-20593, 2000 WL 1222042, a *62 (The right to opt out viewed as a choice in
determining the reasonableness of settlement in light of the best possible recovery).

Cooper maintains that if this case had gone to trid, there is a dgnificant likelihood that
the class members would have received nothing because plaintiffs would not have been able to
prove their case. Cooper dso correctly highlights that this case is about consumer expectations
and consumer fraud and alegations were made that consumers were paying for a tire which had
a higher risk of separation. Cooper dso argues that damages are so speculative since so few class
members have suffered any separations and tha it is “highly unlikdy” that they will suffer an

adjustable separation. Cooper’s Memo at 18.
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Class counsd and Cooper obtained experts to ascertain the value provided under the
setlement. Paintiffs actuarid expert, Mark Browne is a professor and chairperson of the
Depatment of Actuarid Science, Risk Management, and Insurance a Universty of Wisconsn —
Madison's School of Business. Professor Browne comments upon the reasonableness and vaue
of the proposed settlement as compensation to the class members by illugtrating the implications
of the sdtlement warranty. Fire, the warranty sgnds Cooper Tire's confidence in their product
and therr willingness to accept the financid consequences if ther product fals to meet the
qudity level required by the warranty. Second, the warranty provides coverage againg loss that
is unpardlded in the tire industry. As a result, it is reasonable to expect that many consumers
will be willing to pay 10% more for a tire with the type of insurance offered by this warranty.
There is a consgderable demand by consumers for warranties.  This demand will be increased by
the quality of the settlement warranty.

Professor Browne declares that there is insufficient data to determine the expected loss
costs, under the settlement warranty, but the actual costs may be greater under the settlement
than under a comparison of other warranties because (1) consumers are more aware of the
defects covered under the settlement warranty, (2) settlement provides greater compensation to
those with defective tires by replacing the tire and mounting and baancing the tire, (3) settlement

warranty contains less exclusons than the standard warranty. (Pantiffs Memo, App. Ex. B,

Brown Affidavit a 4). However, the vaue of a class action settlement is not determined from

the cost or benefit to the defendant, but rather the berefit obtained by the class. See In re The

Prudential Ins. Co., of Amer. Sdes Practices Litig., 962 F.Supp. 450, 557 (D.N.J. 1997), &f'd

148 F.3d 283 (3d Cir. 1998). Based on the cost of other warranties, a reasonable estimate of the

vaue of the settlement warranty to a class member is $6. Assuming the number of tires insured
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under the warranty is 170, 000,000, the estimate of the value of the settlement is $1,020,000,000.
This vauatiion was developed independent of Professor Martin during the settlement negotiation

process. Rantffs Memo, App. Ex. B, Brown Affidavit a 4. Based on Professor Brown's

figures, this settlement provides significant vaue to cass members.

Defendants submitted an affidavit of Claude R. Martin to dtest to the value of the
settlement. Professor Martin has taught at the Universty of Michigan since 1965 and from 1980
through the present has been the Isadore & Leon Winkeman Professor of Marketing. Professor
Martin believes that the overdl vaue to the class members of the Enhanced Warranty is over $3
billion. He found the average value of the Enhanced Warranty to be $17.75 per tire as
determined by Sxteen independent focus groups in four different regions of the United States.
Accordingly, with 170 million tires potentidly at issue, the overdl vaue to class members is
approximately $3,017,500,000 (170 million tires x $17.75 = $3,017,500,000).

Professor Martin believes that the appropriate way to measure the value of any warranty
is to determine the vaue the consumer places on the warranty as opposed to the potentia cost to
the manufecturer. Therefore, when the individuds in the sixteen focus groups were surveyed and
asked to choose between a tire with a standard warranty or a tire with an Enhanced Warranty as
is provided in this settlement, each chose the tire with the Enhanced Warranty. Professor Martin
believes that the Enhanced Warranty can be viewed as an insurance policy and provides
sgnificant vaue to the class members as is demondtrated by the results of the survey.

Therefore, this court believes that the class members are receiving reasonable bendfits in
light of the best possible recovery and litigation risks.

IX. ANALYSIS

This settlement has resulted from extensve efforts taken by class counsd and Cooper



counsd. Two mgor concepts need to be recognized in this suit: (1) this is a consumer fraud case;
(2) a compromise with integrity is the ided settlement. Many courts approving far, reasonable
and adequate settlements have reterated that no settlement is perfect, nor is it the duty of the
court to construct or dictate settlement terms.

The Third Circuit has observed that in assessing the fairness of a proposed settlement, the
Court should be careful not to use its image of an pefect sdtlement for the compromising
paties views "The Court, however, cannot subgtitute its concept of an “idedl” settlement for
the one presented by the paties ‘Sgnificant weight should be attributed to the belief of

experienced counsd that settlement is in the best interest of the class’™” In_re Cendant

Corporation Securities Litigation, 109 F.Supp. 2d 235, 255 (2000) (quoting Lake v. Firgt

Nationwide Bank, 900 F.Supp. 726, 732 (E.D. Pa 1995). “Thus, the issue is whether the

settlement is adequate and reasonable, not whether one could perceive of a better settlement.” |

re Cendant a 255 (citing In re Domegtic Air Trangp. Antitrugt Litig., 148 F.R.D. 297 (N.D. Ga

1993)).
Hence, the parties reached a settlement agreement talored to address the clams in the
complaint. The complaint sates,

Paintiffs, who purchased sed belted radid tires manufactured by
Cooper Tire suffered an ascertainable loss of money, as a result of
the use or employment of methods, acts or practices declared
unlawful by the Consumer Fraud Act and bring this private action
to recover damagesin the amount necessary to obtain
non-defectivetires.

[Amended Complaint at 56.]

Consumer fraud clams are directed a diminished expectations and redressng wrongs. Here the

cdass members clams are being compensated through the three prongs of the settlement: (1) the
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Enhanced Warranty; (2) The Enhanced Finishing Inspection; and (3) Consumer Education
Program.

The Enhanced Warranty guarantees that if the consumer did not receive what was
origindly bargained for, a tire free of any defects, Cooper will replace the tire, a no charge. The
Enhanced Warranty dso offers class members an insurance policy and the peace of mind which
comes dong with an insurance-like warranty.

If a class member prefers to have monetary compensation in place of a new tire, the
Settlement provides an ADR remedy. The ADR component of this settlement is in compliance
with New Jersey public policy. New Jersey public policy dictates that disputes be resolved in a
manner that is both expeditious and affordeble®® As a consequence of this strong policy
consideration, New Jersey courts are enthusiastic supporters of aternaive dispute resolution.?
This includes but is not limited to arbitration, mediation and a myriad of other processes created
to as3g paties in resolving differences. Under the leadership of Chief Jugtice Wilentz, New
Jersey pioneered a “statewide court-annexed dispute resolution systen?®’.  This naiondly
recognized sysem illugrates the commitment the New Jersey Judiciary has maintained to ensure

expeditious and affordable dispute resolution. Therefore, the ADR component of the settlement

20 Justice Marie L. Garibaldi, Chief Justice Robert N. Wilentz's Role in the Development of Complimentary Dispute
Resolution, Seton Hall Const. L. J., 335 (1997).

%L Seeid. at 336.

20| d, at 337 (noting Complementary Dispute Resolution (CDR) is so hamed to accentuate the supplementary nature
of the dispute resolution program. It isnot intended to replace court adjudication, but complement it.).

2lstephen J. Ware, Arbitration Under Assault: Trial Lawyers| ead the Charge, Cato Institute-Policy Analysis
No0.433 (April 18, 2002) available at www.cato.org/pubs/pas/pa-433es.html at 9 (arguing that arbitration of
consumer disputes lowers prices of certain products).

221d. at 3 (noting that arbitration “gains speed and efficiency by streamlining discovery, pleadings, and motion
practice.”)

23 Garibadi, supra note 1 at 337 (stating “[i]t [dispute resolution] seeksto improve the quality and efficiency of the
justice system, increase access to justice, reduce delay and cost, and meet the growing demands of burgeoning
caseloads.”).
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is firmly supported by New Jersey public policy, as wel as most scholars who agree that ADR
typically reduces costs®® of litigation,* conserves time, and relieves some of the strain on judicial
resources.?

The Enhanced Finishing Inspection Program ensures that there will be an ongoing
physca ingpection of tires. To accomplish this, Cooper will continue to evauate its processes
and will make necessary improvements and/ or changes in its manufacturing process. This aspect
of the sdtlement displays Cooper’'s continued commitment to producing a high-qudity tire
Many courts have recognized that improving business practices imparts a substantid benefit to

repeat Cooper customers and the public as a whole. Wisser v. Kaufman Carpet Co., Inc., 188

N.J.Super. 574, 579, 458 A.2d 119 (App.Div. 1983); See Dumont v. Charles Schwab & Co., Nos

Civ. A. 99-2840, 99-2841, 2000 WL 1023231 (E.D. La. 2000), Garza v. Sporting Goods Props.,

Inc., 1996 WL 56257; Schwartz v. Dalas Cowboys Footbal Club Ltd., No. Civ. A. 97-5184,

2001 WL 1689714 (E.D. Pa. 2001); In re Dun & Bradstregt Credit Servs. Customer Litig., 130

F.R.D. 366 (S.D. Ohio 1990) (court approved settlements where improvements in business
practice concluded to be beneficia to class members).

The Consumer Education Program provides consumers with information about tire safety
and the importance of proper maintenance. It teaches consumers to avoid tire problems by caring
for their tires properly and paying atention to the condition of their tires. The importance of this
prong of the litigation was resaffirmed by NHTSA’ safety campaign (purpose of campaign is to
“dress the importance of proper tire inflation and vehicle load limits’) and its proposed rules

regarding tire labeing. See, “NHTSA: America Driving on Bad Tires, Check Your Pressure”
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Cooper is asssting NHTSA with its campaign by supplying dass members with literature on tire
maintenance, snce under-inflated tires lead to 49 to 79 desths and 6,585 to 10,635 injuries

annudly. See, NHTSA press release, Many U.S. Passenger Vehidles Are Driven on Under-

inflated Tires (August 29, 2001). Hence, the Consumer Education Program is highly beneficd to
this Settlement and its' class members aswell asto the average driver.
The settlement’s terms and remedies appropriately reflect both parties compromise on

the contested issues, in light of the risks inherent in litigation. The Motor Vehicle Safety Act, 49

U.S.C. 830101, et seq., gives NHTSA the authority to investigate complaints concerning
automobile defects and to order a recdl where approprigte. NHTSA, the adminigtrative agency
that Congress has vested with this power, has determined that a recdl, much less an investigation
was unwarranted. This court cannot be I€eft to dictate the terms of the settlement to the parties. It
cannot order the parties to provide remedies unavalable under the NJ Consumer Fraud Act,
which is the dleged violation in the complaint.

Thus for this Court to direct Cooper to provide replacements for dl their tires under this
settlement would require proof of liability. Proof of ligbility entaills years of litigation and
proving that al Cooper tires are defective. Such demands would be the equivdent of having the
court issue a virtud recdl in a consumer fraud case rather than seek the available monetary costs,
reimbursement, and, or counsdl fees.

On the other hand, there is a sgnificant likelihood that Cooper could have prevailed at
trid and tha the class members would have received nothing. Consdering dl their options as
well as what they have learned in discovery, the paties concluded that the terms of the

Settlement represented the best possible resolution.

...[1]t is important that the Settlement and the Class's expectations
be viewed not in a vacuum where each of the Complant's
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alegations are treated as fact, but rather in the context d the risks
of continuing litigetion, the likdihood if a successful prosecution
of the Classs dams and the length and complexity of further
litigation.

[Milkman v. American Travdlers Life Insurance, 2002
WL 778272, *4 (Pa. Com. Pl. 2002).]

In Milkman, supra, The Pennsylvania Court of Common Pleas gpproved a globd settlement from

clams which arose from defendant’s dleged fraud and other illegal conduct related to the sde of
long term care and home hedth care insurance palicies, dthough it believed that the settlement
did not award dl that the complaint or class members sought from a suit.

A sdtlement by definition is a compromise. “That ligbility often remans contested is a
necessxy corollary of the fact that settlements reflect a ‘yieding of absolutes and an aandoning

of high hopes” Sndl v.Allianz Life Ins Co., No. Civ. 97-2784 RLE, 2000 WL 1336640, at *17

(D. Minn. 2000). This settlement correctly provides the appropriate compensation for class
members who suffer an ascertainable loss as explicitly stated in the complaint.

Many have migaken this litigation for a products liability case and believe that Cooper
should provide these benefits under products ligbility lawv and labded this as a sofety case. Asthe
court frequently noted during the Fairness Hearing, this is not a products ligbility case. The
complaint alleged that Cooper sold defective tires and that consumers should be reimbursed for
their ascertainable losses under the NJ Consumer Fraud Act. This case drictly deds with the
finendd inury — if awy — that consumers have suffered. The complaint ddiberaiely excluded
persond injury and property damages. Moreover, the reease was drafted to exclude any clams,
which would arise from property damage and persond injury, and explicitly Sated:

It is not the intent of this Release to release clams that are
unrelated to the clams or conduct described in subparagraph b.

above or unrelated to the conduct aleged in the related actions.
Thus, for example, the following cdams are not released by this
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Stipulation: (i) any claims against Defendant for property damage
or personal injury....

[Notice at 6, ) ]
Consequently, class members have the ability to pursue a persond injury suit against Cooper in
the event they suffer any physica injuries,

Prior objectors presumed that the alegations in the complaint were correct. Class counsd
engaged in extensve discovery and neither proved, nor did Cooper admit, tha the tires at issue
were defective. Nor was it established that awling and inner blisters condtituted a defect, which
may have led to the separation. Alleging that Cooper tires are “ticking-time bombs,"?® incorrectly
asumes that everything that was dleged in the Complant was proven. Proving plantiff's
dlegations would be very difficult, expensve and could ultimady result in a finding of no
cause. Therefore, the remarks made by some regarding the qudity of Cooper tires are purely
gpeculative in the context of actua evidence and do not warrant consideration.

Settlement agreements are essentidly a compromise, thus when deciding the fairess of a
proposed settlement the court guards againgt being overly biased towards one sde or the other:

In deciding the fairness of a proposed settlement, we have said that
the evaduating court must, of course, guard againgt demanding too
lage of a sdtlement based on its view of the meits of the
litigetion; after dl, settlement is a compromise, a yielding of the

highest hopesin exchange for certainty and resolution.

[Prudential, 148 F.3d. at 316-17.]

A far and reasonable settlement agreement, like the proposed settlement in this case, sto

the benefit of a vas mgority of the individuds involved in litigation. This settlement does not

26 Symmary of Kaiser Objection at 2 (“Those Cooper tireswith |atent defects are ticking time-bombs that present an
unacceptable level of risk to their owners, to passengers, and others on the roads...”).
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recdl dl tires nationwide or reengineer the congruction of the tire industry or destroy a domestic
indugry, dl of which are unavailable remedies under the penumbra of a consumer fraud case nor
the purpose behind a consumer fraud statute. However, this settlement does provide a remedy to
class members that have been wronged by offering replacement tires.

Class counsd undertook extensve discovery in document review, depostions, tire
ingoections, outside interviews and research to determine whether their initid dlegations in the
Complaint were supported by evidence and could withgtand trid. Only through this discovery
were they able to speculate & to the likely results from continued litigation versus the benfits of
settlement. For example, the issue of “precursors’ to tread separation (such as ride disturbance,
localized accelerated wear, and scooped-out, concave grooves on the tires) was extensivdy
discussed, examined, and negotiated. This was done with the assstance of experts on both sides
of the negotiating table. The parties determined that the most sensble and efficient way to ded
with this issue was through the implementation of the Consumer Education Program. To require
Cooper to cover dl “precursors’ under ther Enhanced Warranty would be unfar and
unworkable. Essentidly Cooper would be obliged to replace al ther tires including those which
have peformed perfectly but, through no fault of the manufacturing process have faled as the
result of a road hazard. Cooper, as a tire manufacturer, cannot be made to guarantee that their
tires will continue to function even if subjected to misuse by the consumer or a third party. The
complaint in this case addressed the financid rather than physcd injury suffered by dass
members and therefore is providing financiad compensation in the form of a replacement tire
with its own warranty (induding mounting, baancing and disposd cogts) if the tire is defective.
Clearly, it would be a windfdl to class members if Cooper were required to provide four free

tires per car, regardless of fault. Thiswould be inequitable under the law.
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A dmilar concan was raised in In the Matter of Bridgestone/Firestone Inc., 2002 WL

831990 (7" Cir. 2002) (plaintiffs brought class action complaints and aleged that their tires were
defectively desgned or manufactured and sought rdief under the consumer protection laws,
digrict court certified two nationd classes and the defendants appedled). The Seventh Circuit
United States Court of Appeds sated that, “the suit is not a products ligbility suit, snce dl who
suffered physica injury are bound to opt out.” In the case a bar, the class members do not have
to go through the process of opting out because they are dready explicitly excluded from the
complaint and release.

The plantiffs in In the Matter of Bridgestone/Firestone Inc., asserted tha their injury was

“financid rather than physcad and sought to move the suit out of the tort domain and into that of
contract (the vehicle was not the flawless one described and thus is not merchantable, a warranty
theory) and consumer fraud (on the theory that sdlling products with undisclosed atributes, and

thus worth less than represented, is fraudulent).” In the Maiter of Bridgestone/Firestone Inc.,

2002 WL 831990, *3 (7" Cir. 2002). The Seventh Circuit aso stated that it was unsure whether
that maneuver actudly moved the case from tort to contract. However, it concluded that “if tort
lawv fully compensates those who are physcdly injured, then any recoveries by those whose

products function properly mean excess compensation,” and provided this example:

Defendant sells 1,000 widgets for $10,000 apiece. If 1% of the
widgets fal as the result of an avoidable defect, and each injury
crestes a loss of $50,000, then the group will experience 10
falures, and the injured buyers will be entitled to $500,000 in tort
damages. Tha is full compensation for the entire loss a
manufacturer should not spend more than $500,000 to make the
widgets safer. See Bammelin v.  Navidar  Internationa
Transportation Corp., 30 F.3d 898, 902 (7" Cir. 1994); United
States v. Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947) (L.
Hand, J). Suppose, however, that uninjured buyers could collect
damages on the theory that the risk of falure made each widget
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less vauable, had they known of the risk of injury, these buyers
contend, they would have paid only $9,500 per widget--for the
expected per- widget cost of injury is $500, and each buyer could
have used the difference in price to purchase insurance (or to sdf-
insure, bearing the risk in exchange for the lower price). On this
theory the 990 uninjured buyers would collect a totd of $495,000.
The manufacturer's full outlay of $995,000 ($500,000 to the 10
injured buyers + $495,000 to the 990 uninjured buyers) would be
nearly double the tota loss created by the product's defect. This
would both overcompensate buyers as a class and induce
manufacturers to spend inefficiently much to reduce the risks of
defects. A consgtent system+-$500 in damages to every buyer, or
$50,000 in damages to every injured buyer--creates both the right
compensation and the right incentives A mixed sydem
overcompensates buyers and leads to excess precautions.

[In the Matter of Bridgestong/Firestone Inc., 2002 WL 831990, *3
(7" Cir. 2002) ]

Similarly, this court observes that requiring Cooper to replace old tires tha ae
performing properly with brand new tires would be a windfal to class members and
overcompensate them. Accordingly, it would be unreasonable, unfar and inequitable. Cooper
cannot be made to replace dl tires which suffer damages due to the misuse of drivers or other
road hazards caused by rocks, broken glass, nals, screws, keys, and other events over which
Cooper has no control. This case does not focus on safety or defects but on meeting reasonable
consumer expectations. By exempting the persond injury and property damage clams, Cooper
under this litigation is only responsble for compensating class members whose tires do not meet
reasonable consumer expectations. Therefore, the three prongs of the settlement work in unison
to adequatdly compensate class members and hold Cooper accountable for any tire that fals
bel ow that reasonable consumer expectation.

The judgment of counsd aso weighs in favor of gpproving the proposed settlement. In re

The Prudentid Insurance Company of America Sdes Practices Litigation (hereinafter “In re

Prudentid”), 962 F. Supp. 450, 543 (D.N.J. 1997). Therefore, this court will consider counsel’s
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views when determining the fairness of the settlement. The Court is entitled to rely heavily on

the opinion of competent counsd. Armsirong v. Board of Sch. Directors of City of Milwakee,

616 F.2d 305, 325 (7th Cir.1980). In re Inter-Op Hip Proghesis Liab. Litig., 204 F.R.D. 359, 380

(N.D. Ohio 2001) (“When a sdtlement is the result of extensve negotiations by experienced

counsd, the Court should presume it is far.”) Grove v. Principd Mut. Life Ins. Co., 200 F.R.D.

434, 445 (SD. lowa 2001) (“A settlement that is the product of arm’'s-length negotiations

conducted by experienced counse is presumed to be far and reasonable”); Lazy Qil Co. v.

Watco Corp., 95 F. Supp. 2d 290, 336 (W.D. Pa1997) (quoting Manua for Complex Litigation
§30.42 (3d ed.1995) to date that “ ‘a presumption of fairness, adequacy, and reasonableness may
atach to a class settlement reached in arms-length negotiations between experienced, capable
counsd after meaningful discovery.””). In this case, the paties are represented by highly
experienced and competent counsd. Counsd for the parties spoke of their high opinions of this
stlement a the farness hearing.  Lead class counsd, Allan Kanner, expressed his assenting
views of the settlement ating thet,

The range of ressonableness of the settlement fund, | think, is

outstanding; that we can get people three billion dollars in vaue

we can make systemic changes in the ingpection process, we can

rase the class members consciousness and sophidtication  about

tires and drivers safety, which al point unequivocaly to the need,

to one that's created, not just high value or better value, but a better

vaue and benefit than we could have gotten three or four years

from now after trid, which is, as you know, had we tried this case

in three or four years with gppeds, the average tire is on the road
for four years.

[Jan. 29 Tr. at 36:7-20.]

Cooper's lead settlement counsd, Arvin Maskin, believes the settlement is exceptiona and

Sates:
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Firg¢ and foremogt, in connection with these proceedings, the terms

and conditions of this agreement and the careful, ddiberaive

process that led up to the find agreement was and is trangparent

and vdidaiable. And that should be sdf-evident from the record.

And as sophigticated as some of the technologica concerns and

terms are that Mr. Kanner described, the fact of the matter when

viewed, it is not too complicated to understand and appreciate the

red vaue tha's been created here for the red consumer. And the

redl consumer is wel-known to us And let me submit, your

Honor, that the real consumer has expressed his voice and those

voices are being heard today. We believe it is clear from the record

that there can't be any serious dispute as a matter fact or law that

the proposed agreement isfair and reasonable and adequate.

[Jan. 29 Tr. at 51:14-52:8.]
Class counsed and Cooper counsd, who are both experienced in complex litigation have
endorsed the terms of this settlement and this court accords their recommendations substantia
weight.

This litigation has spanned over twelve months and a times has been bitter and
contentious. Without intercounsd, interstate judicid and MDL cooperation this litigation may
well have taken another three to sx years ndiondly. There is no effectud method or utilization
of judicia resources or use of the parties time and money, which would have dlowed for a
better result. Anything short of this joint coordination would have resulted in a waste of the
court’s and the parties resources. On September 7, 2001, after extensve negotiations, class
counsed and Cooper filed a Motion for Preiminary Approva of the Proposed Class Action
stlement. Some underestimated the efforts taken by class counsd in discussons and
negotiations to deliver the best settlement to class members. Class counsd had engaged in
months of intense discovery and motion practice when they recognized that some of the
dlegaions made in the complaint lacked evidentiary proof. Issues were extensvely discussed,

examined and negotiated with the assgtance of experts on both sdes of the negotiating table.

75



The paties came to sdtlement terms, as discussed above, through months of hard fought and
acrimonious litigation and in light of the inherent risks of litigation.
X.SUMMARY

In concluson, upon condderation of the factors set forth by Judge Skillman in Morris

County Fair Housing Council v.Boonton Tp., 197 N.J. Super 359, 367, 484 A.2d 1302 (1984)

and the Third Circuit in Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975), this court finds the

settlement to be fair, reasonable and adequate. Thus it will approve the settlement in accordance
withNew Jersey R. 4:32 asreflected in F.R.C.P 23(e).

X1. CONCLUSION

For the reasons sat forth above, the court grants the Joint Motion for Class
Representatives and Cooper for an order certifying and agpproving the naionwide settlement
class embodied in the settlement agreement entered into by the parties on September 7, 2001 and

prdiminary agpproved on October 26, 2001. An appropriate order will follow.
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