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November 15, 2019

VIA HAND DELIVERY

Hon. Glenn A. Grant, JAD.

Acting Administrative Director of the Courts

Administrative Office of the Courts of the State of New Jersey
Richard .J. Hughes Justice Complex

25 Market Street

Trenton, New Jersey 08611

Re: Sept 6, 2018 Application for Multicounty Litigation Designation for
Prolene Hernia System Mesh Products

Dear Judge Grant:

This Firm, along with Riker Danzig Scherer Hyland & Perretti LLP and Butler Snow
LLP, represents Defendants Ethicon, Inc. (“Ethicon”) and Johnson & Johnson
(collectively "Defendants”) in certain cases involving Prolene Hernia System
products currently pending in New Jersey. These cases -- once again - are the
subject of a Rule 4.38A Muiti-County Litigation ("MCL") application filed by Plaintiffs,
dated September 8, 2019, which is currently pending before the Administrative
Office of the Courts ("AQC™). The AOC issued a Notice to the Bar on Cctober 1,
2019, requesting comments or objections by November 15, 2019, This letter is
submitted pursuant to that notice and in response to Plaintiffs’ application.

For the reasons discussed in more detail herein, Defendants strongly oppose an
MCL designation in these cases. Coordinated litigation, while having some utility
under certain circumstances, will have a detrimental effect on the parties and the
judiciary here. Prolene Hernia System has been on the market for decades and is
widely considerad by physicians to be a "gold standard” treatment for inguinal hernia
mesh repair. Creating an MCL for the Prolene Mernia System would serve only to
invite more individuals and law firms from across the country to file more meritiess
tawsuits in New Jersey, which will hinder Defendants’ ability to challenge sach and
every one of these cases on their merits quickly and efficiently. An MCL permits
most of the cases to hide in the shadows, while only a select few cases are
challenged through full discovery and trial.

These cases are currently proceeding efficiently and expeditiously in Middlesex
Ceunty. Indeed for the past year and a half, the parties have litigated these cases
without need for significant Court time, and are actively conducting discovery,
including depositions of plaintiffs and health care providers. In short, continuing to
litigate these cases on an individual basis will not burden the couris and will be the
quickest and most efficient way to resolve these matters.

ME1T 31974007v.1




Hon. Glenn A Grant, JAD.
November 15, 2019
Page 2

This is Plaintiffs’ sixth attempt to consolidate or coordinate this disparate group of
cases. Defendants urge the Court to deny Plaintiffs’ application so that the merits of
each individual case can be defended and tested.

PROCEDURAL HISTORY

Beginning in late 2017, following heavy atiorney advertising, Plaintiffs (largely
represented by the same small number of law firms suppoerting this application)
began filing complaints in New Jersey Superior Court, Bergen County, alleging
product liability claims related to hernia mesh products manufactured by Ethicon. At
that time, none of the Plaintiffs resided in Bergen County, nor did any Plaintiffs
counsel have an office in Bergen County. Indeed, the overwhelming majority of
Plaintiffs lived outside of New Jersey and received their implants outside of New
Jersey, from surgeons practicing in other states. Despite these facts, Plaintiffs once
again attempt to use New Jersey's multi-county litigation procedure to manufacture
a litigation for their advantage.

. Plaintiffs’ Unsuccessful “Informal” Attempt to Consolidate or Create an
MCL for All Hernia Mesh Cases in Bergen County

First attempt. On January 11, 2018, the Lomuwro Firm, which represents a
significant number of the Plaintiffs, wrete to Bergen County Civil Presiding Judge
Robert L. Polifroni asking for a case management conference to discuss
consolidation or an MCL. created for all hernia mesh cases then-pending in Bergen
County. (See Ex. A: Plaintiffs’ 1/11/18 Letier to Judge Polifroni). Defendants
opposed that request. (See Ex. B: Defendants’ 1/26/18 Letter to Judge Polifroni).

Judge Polifroni flatly rejected Plaintiffe’ “informal” attempt o achieve MCL
designation in Bergen County and reminded the Lomurro Firm of New Jersey's MCL
application process. {(See Ex. C. Judge Polifroni’s January 25, 2018 letter to
Plaintiffs’ Counsel). In his letter, Judge Polifroni explained that “[dlecisions by
counsel to select a county of venue, and then request to have the malters
consolidated and handled by one judge outside of the MCL format, will not be
validated by this Court” (id) Judge Polifroni further noted that “unless the
individual plaintiffs live in Bergen County, it seems reasonable the most convenient
venue would be the corporate location of the defendants, which appears to be
outside of Bergen County.” (Id.)

. Plaintiffs’ First MCL Application, and Supreme Court's Decision to
Coordinate Only Physiomesh, Not Prolene, Cases

Second aftempt: On February 28, 2018, Plaintiffs filed a Rule 4:38A Multicounty
Litigation Application with the AOC, seeking the creation of an MCL. for five different
hernia mesh products manufactured by Ethicon, including a product that, at that
time, was not even at issue in any case pending in New Jersey. Specifically,
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Plaintiffs sought MCL designation for the following products: (1) Physiomesh; (2)
PROCEED® Surgical Mesh; (3) PROCEED® Ventral Patch; (4) Prolene Hernia
System; and (5) Prolene 3D Patch. Additionally, Plaintiffs requested that the
proposed MCL be assigned to The Honorabie Rachelle L. Harz in Bergen County,

Defendants timely responded to Plaintiffs’ MCL application.  in their response,
Defendants did not oppose the creation of an MCL for cases involving only
Physiomesh, as such an MCL would mirror the federal multidistrict litigation pending
in the United States District Court for the Northern District of Georgia and would
promote judicial efficiency. Defendanis opposed creation of a broader MCL
involving so many different products, as it would create complex and unworkable
discovery issues, making coordination inefficient and unfairly prejudicial.

The Supreme Court created an MCL for cases involving Physiomesh only, and
denied Plaintiffs’ request {o include the Proceed and Prolene cases. (See Ex. D
Order of Supreme Court of New Jersey, dated July 17, 2018). Atlantic County
Superior Court Judge John C. Porto currently presides over the Physiomesh MCL.

Hi. Plaintiffs’ Unsuccessful Cross-Motion to Consolidate Proceed and
Prolene Cases

Because cases invelving the other hernia mesh products remained in Bergen
County ~ a venue having no connection to Plaintiffs, their claims, or Defendants —
Defendants filed motions to transfer all Bergen County Ethicon hermia mesh cases
to Somerset County, where Ethicon, the company responsible for the design,
manufacture, marketing, sale, and distribution of those products, is located.

Third attempt: In response to Defendants’ motion, Plaintiffs filed a cross-motion’ 1o
consolidate the Proceed and Prolene cases in Bergen County.

Judge Harz granted Defendants’ moticns to fransfer venue, and ordered that “all
cases filed by the plaintiffs against the defendanis pertaining to personal injury
product liability claims concerning hernia mesh other than Physiomesh” be
transferred to Middlesex County. (See Ex. F. Transcript of Motion and Opinion,
dated Sept. 28, 2018, at 27:1-4).

Judge Harz further observed, "Plaintiff's arguments seeking out this Court amounts
to an admission of for[ulm shopping that courts should discourage™ and recognized
that Plaintifis were raising “identical” arguments to those raised in their first MCL
application “which was rejected by the Supreme Court” (Id. at 34.9-14).

Judge Harz also entered an Order denying as moot Plaintiffs’ motion to consolidate
all Proceed and Prolene hernia mesh cases. (See Ex. G: Oct. 9, 2018 Order).

' Defendants argued and the Court agreed that such a motion is not a proper cross-motion.
(Sege Bx, & Letter from the Hon. Bonnie J. Mizdol, AJS.C., to Plaintiffs’ counsel ]
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V. Plaintiffs’ Second MCL Application for Proceed and Prolene, and
Supreme Court’s Refusal to Create Prolene MCL

Fourth aftempt: On December 3, 2018, Plainiiffs’ counsel filed a second MCL
application with the AOC. In that application, Plaintiffs anticipated that “hundreds of
additional cases will be filed in the coming months]. . 1. (See Ex. H: Dec. 3, 2018
Letter frorm The Locks Law Firm). Defendants’ opposed any MCL designation of the
Proceed or Prolene cases but alse argued, in the alternative, that any MCL
designation should be limited to cases involving Proceed products. (See Ex. I: Jan.
25, 2019 Letter from Defendants’ Counsel to the Administrative Office of the
Courts).

Despite Piaintiffs’ request to coordinate both Proceed and Prolene hernia mesh
devices, the Supreme Court created an MCL only for Proceed. (See Ex. J: Order of
the Supreme Court, dated March 12, 2019). The related Notice the Bar explained
that the Court “determined to designate only the cases involving allegations of
injuries from use of Proceed® Surgical Mesh and Proceed® Ventral Patch as
multicounty litigation.” (See Ex. K Notice to the Bar, dated May 1, 2019). Indeed,
“the Court determined not to designate litigation involving the Prolene® Hernia
Mesh Systemn as multicounty litigation.” (Id. (emphasis added).)

V. Plaintiffs’ Unsuccessiul Motion to Consolidate Prolene Cases

Fifth attempt:  Undeterred by Judge Polifroni’s, Judge Harz's and the Supreme
Court's refusal to consolidate or create an MCL for Prolene cases, Plaintiffs’ then
sought an end-run around the MCL process, and filed a motion to consolidate the
cases in Middlesex County. Plaintiffs even admit in their current MCL application
that they filed that motion to ccnsolidate because they had "been denied MCL
designation for PHS twice...” (See MCL Application at 2.)

On August 16, 2019, Presiding Judge Jamie D. Happas, P.J.Cv. denied Plainiiffs’
motion to consolidate. (See Ex. L. Order denying motion tc consolidate, dated Aug.
16, 2019.)

VI,  Plaintiffs’ Third MCL Petition for Prolene Cases

Sixth attempt: Continuing their pursuit to avoid individual scrutiny in Prolene cases,

Plaintiffs filed this MCL petition on September 6, 2019. Defendants timely submit
this response.
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THE PROLENE HEENIA SYSTEM

There are multiple different types of hernias,® each characterized largely by their
anatomical location and presentation and which can require different treatment.
Common hernias locations include inguinal, ventral, and umbilical’® For many
years, surgeons have repaired hernias using medical devices made of mesh. There
are over one million hernia repair surgeries performed each year in the United
States alone. By the year 2000, more than 90% of hernia repair surgeries for
inguinal hernias utilized a mesh product.® The mesh in many of these devices is
made from polypropylene-based materials. Depending on the surgeon's repair
technique, the mesh is typically placed either under and/or over the hernia and held
in place utilizing one of several fixation methods. The mesh acts as “scaffolding” for
new growth of the patient’s own tissue, which eventually incorporates the mesh into
the surrounding area to provide the needed support.

For more than 50 years, Ethicon, Inc. has manufactured and sold a number of
distinct hernia mesh devices. Plaintiffs’ current application seeks an MCL
designation for the Prolene MHemia System, which was cleared by the FDA and
launched more than twenty years ago, in 1997, and remains widely used today. tis
a three-dimensional, non-absorbable mesh medical device with an onlay and
underiay patch that attaches to tissue on both sides of the hernia, and is most
frequently used to repair inguinal hernias.

Beiow is an image of the Prolense Hermia System:

2 A hernia is a hole in the muscular jayer of the abdominal wall, through which pre-peritoneal
or intra-abdominal contents can protrude. This protrusion resuits in a buige, which is often
assoclated with abdominal discomfort and cosmetic deformity. An untreated hernia can also
lead to further medical complications,

* An inguinal hernia is a defect in the abdominal wall that cccurs through an area of
weakening of the muscle layers of the lower abdominal wall. A veniral hamia is a defect in
the abdominal wall (usually midline} that occcurs along the scar formed by prior abdominal
surgery. An umbilical hernia is a hernia that develops at the umbilicus through a weakened
layer of the abdominal wall,

Ahttps:/iww,fda‘gavlr\fledica§Devices!Prod uctsandMedicalProcedures/! mplantsandProsthetic
s/HernigSurgicalMesh/default. htm.
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ARGUMENT

.  The Court Should Deny Plaintiffs’ Application Because Creating an
MCL Will Only Inundate the Docket and Lead to Protracted Litigation

The Court should deny Plaintiffs’ application for an MCL and permit the cases to
proceed individually in their current venue, which has the judicial resources and
support staff to handle these actions. Creating an MCL under these circumstances
would simply generate a flood of litigation by foreign plaintiffs raising meritiess
claims and seeking to take advantage of New Jersey's centralized litigation process,
it would not further the goals and policy of Rule 4:38A or AOC Directive #02-19.

The reality is that all hernia repair surgeries, including those using mesh, can lead to
complications. The mere fact that on a nationwide basis there are patients with
these devices that have experienced complications does not establish that these
devices are defective. Indeed, patients can experience medical complications with
any medical device.

The MDL judge in the In Re Mentor Corp. Obtape Transobturator Sling Prods. Liab,
Litig. has recognized that mere creation of an MCL allows plaintiffs and their counsel
to “park” cases with no factual or legal basis for recovery and do little to no work on
those cases while the parties focus on a handful of cases selected for work-up, in
hopes of collecting from a global setftiement in the future:

Although one of the purposes of ML consolidation is
to allow for more efficient pretrial management of
cases with common issues of law and fact, the
evolution of the MDL process toward providing an
alternative  dispute resolution forum for global
settlements has produced incentives for the filing of
cases that otherwise would not be filed if they had to
stand on their own merit as a stand-alone action. Some
lawyers seem to think that their case will be swept into
the MDL where a giobal settlement will be reached,
allowing them to obtain a recovery without the
individual merit of their case being scrutinized as
closely as it would if it proceeded as a separate
individual action.

[2016 U.S. Dist. LEXIS 121608, *5 (M.D. Ga., Sept. 7, 2016), Ex. M.}

The hernia mesh MCLs in New Jersey provide further evidence of this phenomenon.
Without an MCL, the number of complaints filed involving the Prolene Hernia
Systern has lagged substantially behind the filings of cases inveolving the
Physiomesh and Proceed products.
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Foliowing the creation of the Proceed MCL in March 2019, the number of filings
spiked. In the seven (7) months following creation of the MCL, through Cctober 4,
Plaintiffs filed approximately 325 Proceed cases, only 13 of whom reside in New
Jersey.

By contrast, without an MCL, the Prolene filings remained low. From the May 1,
2019 Order expressly denying Plaintiffs’ request for a Prolene MCL through October
4, 2018, only about 29 new Prolene cases were flied. The following chart depicts the
reality that creation of an MCL simply generates more cases.
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Moreover, the creation of an MCL typically leads to the creation of a “Common
Benefit Fund” to provide additicnal compensation for Plaintiffs’ attorneys, which
incentivizes multiple firms to work on the cases, increasing litigation costs and
ultimately can hinder the efficient resolution of these matters. (See, e.g., BEx. N In
Re: Procesd Mesh Litigation, Case No. 830, Order Regarding Management of
Timekeeping, Cost Reimbursement and Related Common Benefit Issues, Oct. 17,
2019

The Role of Alforney Advertising

To attract plaintiffs for these MCLs, Plainiiffs’ attorneys throughout the country
engage in extensive attorney advertising. Here, rather than advertising for a specific
product, however, they have cast a wide net, publishing general advertisements
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related to “Hernia Mesh” or "Hernia Surgical Mesh.” The following are samples of
advertisements posted on publicly available social media pages:®

Hernia Mesh
DEFECT CLAIMS

&
LOMURROLAW

FRUTTTYE AT TR R R

Freehold, NJ

°See hitps:/fwww facebook.comipages/category/Lawyer—Law-Firm/Hernia-Mesh-Defects-
374846209633625/.
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Unfortunately, some attorneys or related persons or entities, including litigation
funding companies, publish false advertisements in an effort to entice individuals to
file lawsuits.® The following particularly egregious example claims that a jury had
awarded $35 million against Johnson & Johnson in a hernia mesh case. There has
been no such verdict.

itk cricket LTE T8 B A1% W

Mash Claim Cemer shu
Spossured - &8

& Court awards over $35 Miflion in Jobnson &
Jahnson lawsuit for individuals who had hernia mesh
complications and needsd revision surgery between

2006 and 2019 &

Most peapde have no ides how rsuch they may qualify

SAVVYLIFETIFS.COM

¥ Last Chance To Guality For Hernla Mesh Check
ATTENTION HERNIA MESH PATIENTS In Mareh 2018,
Oy 13 17 Comrards 17 Shares

0 Like () Commaent £ Share

These and other false or misleading advertisements have led 10 a growing concern
among governments, and the medical industry because such advertisements, which
focus only on side effects or complications without mentioning any benefits of
medicines or medical devices, can endanger patients by leading them to stop taking
medications and creating distrust of their doctors.”®

® putative plaintiffs often are signed up and complaints filed without the plaintiff ever having
met or spoken with their attorney.  Additionally, and not infrequentiy, there are cases in
which plaintiffs’ counsel cannot find or produce their own client when the case is actually
selected for discovery,

7 At least two states have taken legislative action to prevent such misieading advertisements
by requiring jegal advertisements soliciting clients and targeting prescription medications or
medical devices to include an express warning not to stop taking their medication without
consuiting their physician, and to state that the medicine or device remains approved by the

ME1T 31974007v 1
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In addition, the Federal Trade Commission (FTC) has recently recognized the legal
issues with these advertisements, stating it “has sent letters to seven legal
practiioners and lead generators expressing concems that some television
advertisements that solicit clients for personal injury lawsuits against drug
manufacturers may be deceptive or unfair under the FTC Act. The FTC is not
publicly identifying who received the letters.”

A Large Number of Plaintiffs Does Not Equate to Merit

There is also evidence of a very concerning and growing trend of litigation funding
companies and marketing firms targeting individuals treated with medical devices to
lure them into undergoing unnecessary surgery so that those individuals will be
more lucrative Plaintifis in a coordinated MCL or MDL against medical device
companies " In fact, a physician who had allegedly been part of the scheme to
entice these individuals to undergo unnecessary surgery was recently indicted by
federal prosecutors.’’

In addition, in the Accutane litigation, this State saw firsthand how the establishment
of an MCL can lead to mass filings of meritless claims. After the creation of the
Accutane MCL, there was a significant increase in the number of cases filed,
growing to approximately 7,800 cases. However, nearly all of those cases were
either dismissed via dispositive motions or voluntarily dismissed by the plaintiffs.

FDA. See S.B. 0352, 111 Gen. Assemb., Reg. Sess. (Tenn. 20196); see also S.B. 1189, 86"
Leg. (Tex. 2019).

% In 20186, the American Medical Association also recommended that all attorney
advertisementis include a warning that patients should consult a physician before
discontinuing any medication. AMA, AMA Adopts New Policies on Final Day of Annual
Meeting (June 15, 2018) (https./iwww.ama-assn.org/ama-adopis-new-policies-final-day-
annual-maeting).

? See FTC Press Release, dated Sept. 29, 2019, available at hitps:/fwww fic.govinews-
avenis/press-releasas/2019/08Mte-flags-potentially-uniawful-tv-ads-prescription-drug-
lawsuits Putm_source=govdelivery&uim_source=Drug+and+Device+Law&utm_campaign=9c¢
c75e7036-RSS_EMAIL_CAMPAIGNZUtm medium=amail&utm_term=0_14BaB35382-
Yec75e7036-734896213.

10 See, e.q., Matthew Goldstein, How Profiteers Lure Women into Often-Unneeded Surgery
MN.Y. Times, Apr. 14, 2018, available at

https:/fwww . nytimes.cony2018/04/14/businessivaginal-mash-surgery-lawsuits-

financing. himl.

" “The indictment said the two men had been part of plan ‘to entice the victims’ 1o undergo
the surgery while falsely and fraudulently’ describing the health risks associated with pelvic
mesh impiants and playing down the possible complications from removal surgery.”
Matthew Goldstein, Two Men Charged in Pelvic Mesh Remova!l Scheme, N.Y. Times, May
24, 2019, avaiable at nftps:/Aeeww nytimes.com/2019/05/24/business/vaginal-mesh-surgery-
arrests. himi,
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Jurisdictions across the country have experienced similar outcomes when they
establish a centralized management or muitidistrict litigation. For example, in the
Baycol litigation, initially there were a moderate number of cases alleging that the
medication caused patients a higher risk of rhabdomyolysis. After the MDL was
established in the United States District Court for the District of Minnesota, tens of
thousands of cases were filed, alleging complications other than rhabdomyolysis
that clogged the courts. Ultimately, the parties resolved only the cases involving
rhabdomyolysis.

Likewise, after the Chinese-manufactured drywall products liability MDL was
created, plaintiffs started bringing lawsuits against American drywall manufacturers,
making similar arguments. Plaintiffs bringing claims against American drywall
manufacturers sought centralization of four actions pursuant to 28 US.C. § 1407,
There, Plaintiffs’ motion promised “thousands” of cases. The United States Judicial
Panel on Multidistrict Litigation denied the plaintiffs’ motion, finding that the plaintiffs
"have not convinced us that any efficiencies would outweigh the multiple
individualized issues, including ones of liability and causation, that these actions
appear to present.” (Ex. O: Order Denying Transfer, In re: American-Manufactured
Drywall Prod. Liab. Litig., June 8, 2010.) After the denial, no meaningful litigation
developed.'

In sum, establishing an MCL here for the Prolene Hernia Mesh System, which is still
on the market and is a widely-accepted and well-regarded product for hernia mesh
repair, will result in a flood of litigation that will unreasonably delay the progress and
complicate the processing of the actions already pending in the Superior Court.
This is not only bad for Defendants headquartered in this State. but it is particularly
harmful for patients who may be led to believe they need to undergo unnecessary
surgery to remove a product that is helping them (often against their doctors’
recommendations). It also would be harmful to the Court system because of the
time and expense of an MCL, including the toll on New Jersey citizens forced to sit
on juries. Accutane, Baycol, and the Drywall litigations are just some examples that
demonstrate how significant judicial resources will be expended to resolve baseless
fawsuits filed solely because the opportunity was provided through an MCL or MDL.

"2 in addition, many lawsuits filed after an MDL is established are later subject to dismissal
on procedural grounds for failing o provide fundamental information about the plaintiffs’
claims. For example, in the Abilify MDL, hundreds of plaintiffs who filed lawsuits after the
establishment of the MDL failed to provide requested plaintiff profile forms. The forms
requested basic information such as the plaintiff's date of hirth, when they used the drug,
and the name of their prescribing physician. See Nathan Hale, Drugmakers Aim to Bump
Delincuent  Plaintiffs  In  Abiiify MDL.  Law380, Jan. 18, 2019, available &t
hitps:/fwww law380, com/florida/articles/1119387/ drugmakers-aim-to-bump-delinguent-
plaintiffs-in-abilify-mdl.
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Here, there is no need to upend the current state of the litigation. There are only a
few firms representing Plaintiffs and the parties have been, and will continue to be,
able to work well together regarding these actions,

il. The Court Should Deny Plaintiffs’ Application Because Plaintiffs Have
not Met the Criteria for an MCL Designation

In determining whether centralization of cases is warranted, the Court applies the
factors contained in AOC Directive #02-19. Specifically, they include whether the
cases possess, among other things, the following characteristics: common recurrent
issues of law and fact; a large number of parties; and a high degree of cormmonality
among injuries or damages among plaintiffs.  See AOC Directive #02-19,
Multicounty Litigation Guidelines and Criteria for Designation (Revised), at 1-2. The
Court also should consider administrative factors including, but not limited to:
whether there is a risk that centralization will unreasonably delay the progress,
increase the expense, or complicate the processing of any action; whether
centralized management is fair and convenient to the parties, witnesses, and
counsel, whether coordinated discovery would be advantageous; and whether there
are related matters pending in federal court or in other state courls that require
coordination with a single New Jersey judge. Id.

Here, the administrative factors are particutarly relevant to the determination that
MCL designation is unwarranted for these products. While Defendants
acknowledge that a number of Prolene cases have been filed in New Jersey to date,
creation of an MCL here would only serve to encourage the conduct that has
occurred ~ the overbroad and false advertising for “hernia mesh” that led to an
inventory of meritless cases - and, in turn, further burden the court system and
perpetrate unfairness o defendants. Moreover, there is no corresponding federal
court MDL involving these products, and centralization could unreasonably delay the
progress and complicate the processing of and progress made in the aclions
already pending in the Superior Court. Accordingly, the administrative factors are
not met.

In addition, there are distinct issues of law and fact within and among the cases
involving these different products that make an MCL inappropriate. Numercus
factors affect the success of a hernia repair. These include patient characteristics
(e.g., obesity, diabetes, smoking, and other risk factors), the characteristics of the
hernia itself, the surgical technique used to repair the hernia, and the training and
skill of the individual surgecn. In the overwhelming majority of cases, the facts
concerning each of these factors will be developed by testimony cutside the state of
New Jersey. Whatever the jurisdiction, the individualized nature of hernia claims
makes them ill-suited for broad brush ireatment,

State and federal courts have routinely reminded litigants that coordination or
centralization of litigation “shouid be the last solution after considered review of all

ME1 319740G07v.1
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other options.” See, e.q., Inre; Linear Gadolinium-Based Contrast Agents Products
Liability Litig., Case MDL No. 2868, Oct. 10, 2018 Order Denying Transfer (J.P.M.L)
(quoting In re: Best Buy Co.. Inc., Cal. Song-Beverly Credit Card Act Litig., 804 F.
Supp. 2d 1376, 1378 (J.P.M.L. 2011)). Here, the “other option” of litigating these
cases individually is appropriate, and it is working. The Court should not change the
procedural posture of these cases.

Moreover, the jurisdiction in which the Prolene Hernia System cases are currently
venued has adequate staffing and judicial resources to handle the existing and
potential case load for the relatively modest number of cases involving the Prolene
Hernia System on an individual basis. Indeed, that is cne of the stated reasons why
the cases involving hernia mesh products were transferred to that vicinage. (See
Ex. F. Transcript of Motion and Opinion, dated Sept. 28, 2018, at 36:22-37:2).
Plaintiffs have identified no problem whatsoever with the orderly handling of the
cases, and as a matter of fact they are proceeding efficiently.

I, Potential MCL Venuss

AOC and court rules set forth certain factors that should be considered in
determining which venue an MCL should be assigned. Specifically, the MCL
Guidelines and Criteria for Designation, as promulgated by Directive #02-19 and in
accordance with Rule 4:38A, provide that “[ijssues of faimess, geographical location
of parties and atltorneys, and the existing civil and multicounty litigation caseload in
the vicinage™ are factors o be considered in determining where to assign an MCL.

Defendants defer 1o the Court with respect to the location of an MCL ~ if one is
created ~ and offer the following information to assist the Court in making its
determination:

s Allantic County — As noted in Plaintiffs’ application, the Physiomesh and
Proceed MCLs are pending in Atlantic County before Judge Porto. In the
event another MCL is created, the Court and the parties would benefit from
coordination in this venue. In addition, Atlantic County has the least number
of active MCLs pending at this time, and the least number of MCL cases.
Atlantic County had only 935 MCL cases pending as of August 2019, a 14%
decrease from the prior year, with a backiog of only 57 cases. See
https://njcourts. gov/public/stats himl.

« Bergen County ~ Bergen County is a large vicinage in Northern New Jersey
that has the judicial resources and staffing needed to handie an MCL.
Plaintiffs intentionally sought out Bergen County with the intention that Judge
Harz would preside over an MCL. Nevertheless, Judge Polifroni advised
Plaintiffs that Bergen County was not the most suitable venue and Judge
Harz appropriately fransferred all cases involving Ethicon's hernia mesh
products to Middiesex County. In addition, as of August 2019, there were
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12,557 MCL cases pending in Bergen County, a 4% increase over the past
year, with a backlog of 11,292 cases. See
hitps://njcourts. gov/public/stats. html.

s Middlesex County — Middiesex County is currently home to the most active
and complex MCLs pending at this time. As of August 2019, there were
4,545 non-asbestos MCL cases pending in Middiesex County, a 53%
increase from the previous year, with a backlog of 2,613 cases. See
hitps://njcourts.gov/public/stats.html.

CONCLUSION

In conclusion, Defendants oppose the creation of an MCL invoiving the Frolene
Hernia System. There is no question that creation of an MCL for these producis
would only serve to trigger the mass filing of baseless lawsuits by litigants looking to
take advantage of coordinated litigation that weould drain the resources of the
judiciary and the State. On the contrary, individualized litigation of each of these
cases is appropriate, and manageable by the judiciary and the parties.

Respectfully submitted,

/’wa .

David R. Kott

cc.  Joshua Kincannon, Esg. (via regular mail and email)
Kelsey Stokes, Esq. {via regular mail and email)
Luke Hertenstein, Esq. (via regular mail and email)
Robert Price, Esq. {via regular mail and email)
Michael Daly, Esq. (via regular mail and email)
Tobias Millrood, Esq. (via regular mail and email)
James Barry, Esq. (via regular mail and email)
Robert Kinsman, Esq. (via reguiar mail and email}
Kelly S. Crawford, Esq. {via email)

ME1 31874007v.1
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LOMURRO, MUNSON, COMER, BROWN & SCHOTTLAND, LLC

ATTORNEYS AT LAW
MONMOUTH EXECUTIVE CENTER
4 PARAGON WAY
SUITE 100
FREEHOLD, NEW IERSEY 07728

{732 414-0300

Website:
WWW ILOMURROLAW.COM
Abbett 8, Brown abrowndibnrrmlaw ann
Certified by the Supreme Court Reply to Freehold
Of New Jersey as a Civil Trial Attorney Fax - (732} 431-4043
Direct Dial - {732) 414-0303 NJ ATTORNEY ID NUMBER 19831078

January 11, 2018

VIA REGULAR MAIL

Hon. Robert L. Polifroni, P.J. Cv.
Bergen County Superiocr Court
Bergen County Justice Center

10 Main 8t.

Hackengack, NI 07601

Re: In re Ethicon Hernia Mesh Litigation

Dear Judge Polifroni:

Our office, in conjunction with several other firms, has f£filed
16 preoduct liability cases in Bergen County against Ethicon, Inc.
and Johngon & Johnsorn. The complaints agsert that varicus hernia
megh products manufactured, marketed, and sold by these defendants
are defective. All lawsuits involve the same defendants, and all
invelive the fallure of one or more of their hernia mesh products.
We anticipate filing well over one hundred such lawsuits in the
near future.

To date, the 16 cases have been assigned te ¢ different
Judges: Judge Thurber (4 cases), Judge Perez-Frigcia (3 cases),
Judge O'Dwyer (3 cases), Judge DeLuca (1 casel, Judge De La Cruz
{1 cage), Judge Farrington {1 case), Judge Powers (1 case}, Judge
Padovano {1 case}, and Judge Harz (1 case). A list of the casss
is attached. Defendants have filed timely answers on two of the
16 vases. Discovery has not yet begun.

Due to the nature and breadth of this litigation, we feel
that it would be most efficient to schedule a case management
conference with all counsel to discuss the conscolidation of these
cases for discovery or an MCL application,



Page 2

I am sending a copy of this letter tc defense counsel, and to
all attorneys who have indicated they have or way be filing a
gimilar claim. I am confident that all counsel will work togsther
to efficiently and expeditiously handle these cases.

Your Honor's kind consideration of this raguest will be most
appreciated.

fu%}y submitcted,
5

Respect
L r‘ g / p p pfs

ASE/slm

Encl

co:  Hon. Egtela M. De La Cruz {(via regular mail w/encl)
Hom. James J. Deluca (via regular mail w/encl)
Hon. Christine A, Farrington (via regular mail w/encl)
Hon. Rachelle L. Harz (via regular mail w/encl)
Hon. John D. O'Dwyer (via regular mail w/encl)
Hon. Gregg &. Padovano (via regular mail w/encl)
Hon, Lisa Perez-Friscia {via regular mail w/encl)
Hen. Charles E. Powers (via regular mail w/encl)
Hon. Mary F. Thurber (via regular maill w/encl)
Kelly 8. Crawford, HEsg. (via regular mail w/encl)
Kelsey Stokes, Esg. (via electronic mail w/encl)
Adam Evans, Esg. {(via electronic mail w/encl)
Robert Price, Esg. (via electronic mail w/encl)
Michael Daly, Egg. (via electronic mail w/encl)



L FENDING ETHICON HERNIA MESH CASES -~ as of January 11, 2018
DOCKET NUMBER |  PLAINTIFF R ~ JUDGE
BER-L-7065-17 | JASON COTTLE JUDGE JAMES J. DELUCA
BER-L-7636-17 | RICHARD BASSETT | JUDGE JOHN D. O'DWYER

& 'BER-L-8037-17 | ILENE GOLD 1 JUDGE JOEN D. O'DWYER
BER-L-8276-17 | KENNETH NOAKES JUDGE CHRISTINE A. FARRINGTON
BER-L-8572-17 |SUSIE FOWLER JUDGE RACHELLE L. HARZ
BER-L-8827-17 | CHARLES GRIFFIN JUDGE MARY F. THURBER
BER-L-8829-17 | CHRISTINA LINNENBRINK | JUDGE MARY F. THURBER
'BER-L-8998-17 | CASSANDRA CAMPBELL JUDGE LISA PEREZ-FRISCIA

® BER-L-9127-17 | MARVIN MARTIN JUDGE MARY F. THURBER
BER-L-9130-17 | JOHN RUIZ ~ | JUDGE MARY F. THURBER
BER-L-9133-17  WALTER TREBOLO, JR. |JUDGE JOHN D. O'DWYER -
BER-L-9151-17 | BRENDA GATELEY JUDGE ESTELA M, DE LA CRUZ

| BER-L-184-18  SHONNA REDDING JUDGE CHARLES E. POWERS

& BER-L-1$7-18 | MELISSA RICE JUDGE LISA PEREZ-FRISCIA

- BER-L-198-18 | NORMAN BEAN 4  JUDGE LISA PEREZ-FRISCIA
'BER-L-207-18 | ALAN ALUMBAUGH JUDGE GREGG A. PADOVANO

-

il




David R. Kott

Pariner
T 973-630.2056
. BTN
dkott@maocartar com

MeCarter & English, LLP
48 Fou Galeway Center

100 Bulberry Street

Newark, NI 07102-4056

T.975.622 4444
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Y OWASHINGTON, DO

January 26, 2018
VIA HAND DELIVERY

Hon. Robert L. Polifroni, P.J. Cv,
Bergen County Superior Court
Bergen County Courthouse

10 Main Street, 3rd Floor Rotunda
Hackensack, NJ 07601

Re: Ethicon Heria Mesh Litigation

Dear Judge Polifroni;

This Firm, along with our co-counsel Riker Danzig Scherer Hyland & Perrefti LLP
and Butler Snow LLP, represent Defendants Elhicon, Inc. and Johnson & Johnson
{hereinafter coliectively "Ethicon”) in sixteen recently filed actions in Bergen County
related to hernia mesh products.’ We are in receipt of plaintifis' counsel, Abbot 8§
Brown, Esq.’s letter to the Court requesting a case management conference with all
counsel involved in these actions. We write to clarify and respond to some of the
statements contained in that letter.

Ethicon manufactures more than a dozen different mesh products indicated for the
treatment of hernia. Plaintiffs implicitly suggest that any case involving any hernia
mesh product manufactured by Ethicon would be appropriate for consciidation,
However, there are many important differences among these products, including
differences in design, materials, method of manufacture, place of manufacture, and
indications. The products were developed, and manufactured at different times and
different locations over decades. Indeed, plaintiffs acknowledge that the sixteen
filed cases involve at least three distinct hernia mesh products. Some of the cases
assert claims related to Ethicon Physiomesh™ (which was withdrawn from the
market in 2016), whereas the majority of the other cases involve claims related to
different products, namely the Proceed Ventral Paitch and Proceed (which are
currently marketed). Both on discovery and the merits, there will not be sufficient
common factual and legal issues arising out of the same series of occurrences
required for consolidation.

Specifically, it would be wholly improper under New Jersey law and Rule 4:38-1, as
well as Rule 4:38A and Directive #08-12, to consolidate cases involving different
hernia mesh products, ipe. non-Physiomesh™ and Physiomesh™ cases
Accerdingly, Ethicon objects to any attempt by plaintiffs to consolidate all cases
involving any Ethicon hernia mesh product, and will oppose any application seeking
such relief. Similarly, it would also be improper under New Jersey law and the Count

! While not changing our analysis, for completeness there are other additional cases

not referenced in Plaintiffs’ letter. Two cases are venued in Bergen County, and one of the
plaintiffs in those cases is from Essex County and the other is an out of state plaintiff. There
are five other cases pending in Monmouth County, Middiesex County, Aflantic County {2}
and Ocean County. Of these seven cases, three are Physiomash.

WMET 265148321
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Rules to consolidate all of the cases involving the various non-Physiomesh™
products, and Ethicon likewise will object to and oppose any such application as
well.

With respect to the cases involving Ethicon Physiomesh™ products, we do not
believe consolidation or an MCL application is ripe for discussion. To date, only two
of the cases referred to by Mr. Brown in his letter have been filed alleging claims
involving an Ethicon Physiomesh™ product: Martin v. Ethicon, Inc. et al, Docket
No. BER-L-8127-17 and Ruiz v. Ethicon, Ing,, et al., Docket No. BER-L-9128-17.
Both of those cases are pending before Judge Thurber. Respectfully, we do not
believe that the filing of thess two cases warrants s discussion of an MCL
application at this time. Indeed, it is inconceivable that the Supreme Court would
grant an MCL application based on the filing of two cases.

Maoreover, plaintiffs’ counsel's reguest is also premature because Ethicon is still in
the process of reviewing the various Complaints filed in these actions to determine
whether venue is proper in Bergen County, or whether venue would be more
convenient in ancther New Jersey vicinage. In fact, not a single plaintiff in any of
the sixteen filed actions is a resident of Bergen County; indeed, not a single plaintiff
is a resident of New Jersey. It is likely that the issues related to venue could be the
subject of a motion in the near future. Accordingly, it would be inefficient to engage
in consolidation discussions regarding cases that could be transferred to a different
venue.

We will be prepared to discuss these matters with Your Honor in the event that Your
Honor decides to conduct a conference. Please do not hesitate to contact us if the
Court has any questions.

Respectfully submitted,

David R, Kot

cc:. Hon. Estela M. De La Cruz (via regular mail)
Hon, James J. Deluca (via regular mail)
Hon. Christine A. Farrington {via regular mail)
Hon. Rachelle L. Harz {via regular mail)
Hon. John D. O'Dwyer (via reguiar mail)
Hon. Gregg A. Padovano (via regular mail)
Hon, Lisa Perez-Friscia (via regular mail)
Hon. Charles E. Powers (via reguiar mail)
Hon, Mary F. Thurber {via regular mail}
Abbott S. Brown, Esq. {via regular mail and email)
Kelsey Stokes, Esq. {via regular mait and email)
Adam Evans, Esq. (via regular mail and email)
Robert Price, Esg. (via regular mail and email)
Michael Daly, Esq. (via regular mail and email)

ME1T 26514832v 1
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BERGEN COUNTY JUSTICE CENTER
0 MAIN STREE
HACKENSACK, NEW JERSEY 07601~
T68%
(201) 5272690

ROBERT L, POLIFRONE, P.1.Cy,
CIVIL DIVISION

January 25, 2018

Abbott 5. Brown, Esq,

Lomurro, Munson, Comer, Brown & Schottland
Monmouth Exscutive Center

4 Paragon Way, Suite 100

Prechold, NY 07728

RE: Ethicon Hernia Mesh Litigation

Dear Mr. Brown:
This will acknowledge receipt of your correspondence dated January 11, 2018,

As counsel are aware, the New Jersey Supreme Court has developed a specific procedure
regarding the type of cases you describe. Specifically, at the carliest available opportunity, counse
are to seek to have the matters designated as Mulii-County Litigation (MCL). It appears counsel ‘
acknowledge the issucs at the heart of the litigation are best handled by one judge, in one county. ;
However, that goal will not be achieved informally. 3

You request a “global™ case management conference to discuss the consolidation of these
matters for discovery or an MCL application. Respectfully, counsel’s only option is the latter.
Decisions by counsel to select a county of venue, and then request to have the matters consolidated
and handled by one judge outside the MCL format, will not be validated by thig court, Indced,
unless the individual plaintiffs live in Bergen County, it scems reasonable the most conventent
venue would be the corporate location of the defendants, which appears to be outside Berpen
County.

Respectfully, the court will not accommodate counsel’s efforts to secure case management
by one designated judge in one particular county without secking an MCL designation in situalions
where such designation is clearly appropriate. There is no need to conduct & case management
conference, Therefore, your request is denied. The cases will be handled by the individual judges
assigned via the standard docket number system, pending any Supreme Court decision on an MCL
designation,
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This letter does not serve to comment on the discretion of the Assignment Judge (o address
issues involving venue, cither via a conference or sua sponte.

Please be goided accordingly.

RI.Pflen

ce: Hon. Bonnie J, Mizdol, A JS.C.
Hom, Estela M. De La Cruz, ] 8.C.
Hem, James I, Delues, 1.5.C.
Hon. Christine A, Farrington, J.S.C,
Hon. Rachelle I, Harz, 1.5.C,
Hon. John D, O’ Pwyer, J.5.C.
Hon. Grepg A. Padovano, J.8.C.
Hon, Lisa Perez Friscia, 1.5.C.
Hon. Charles E. Powers, Jr., 1.5.C.
Hon. Mary F. Thuwrber, 1.5.C.
Kathleen Stylianou, Civil Division Manager
Kelly 8. Crewlord, Esq.
Kelsey Stokes, Esq.
Adarn Ivans, Esq.
Robert Price, Isq.
Michael Daly, Esq.



SUPREME COURY OF NEW JERSEY

On application made pursuant 1o Rule 4:38A and the Multicounty Litigation
Guidelines promulgated by Directive # 0812 in agoordance with that Rule, it is heraby
ORDERED that all pending and future New Jersey state court actions against Johnson &
Johnson and Ethicon, Inc., glleging injuries as & result of use of Physiomesh Flexible
Composite Mesh be designated as mullicounty Wigation ("MCL") for centralized
management purpoeses; angd

itis FURTHER ORDERED that-any and all such complaints that have been filed
in the varlous counties and that are under or are awalting case managemesnt andior
discovery shall be transferred from the county of venue 1o the Superior Court, Law
Divigion, Aflantic County and that, pursuantto N.J. Const. (1847), Art V!, sec 2, par.3, the
provisions of Rule 4:3-2 governing venue in the Superior Court are supplemented and
relaxed so that ail future such complaints, no matter where they might be venued, shall
be filed in Atlantic County; and

ftis FURTHER ORDERED that Superior Court Judge Nelson C. Jotinson shall
oversee management and Wial issues for such cases and may, in his discration, refurn
such cases {o the onginal county of venye for disposition, and

itis FURTHER ORDERED that no Mediglor or Master may be appointed in this
litigation without the express prior approval of the Chief Jusfice.

Forthe Court

g

Chief Justice

Dated: July 17, 2018
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SUPERIOR COURT OF NEW JERSEY
&2
BONNIE J. MIZDOL BERGEN COUNTY JUSTICE CENTER
ASSIGNMENT JUDGE 10 MAIN STREET
SRy SUITE 425
i - HACEENSACE, NJ 01601-7699
(201) 221-0700 Fxt. 25227
FAX (201) 221-0596
September 24, 2018
i Joshua S. Kincannon, Esq.
Lomurro, Munson, Comer, Brown & Schottland, LLC ;
Monmouth Executive Center '
4 Paragon Way, Suite 100
Freehold, New Jersey 07728
RE:  Ethicon Hernia Mesh Litigation
Motions to Transfer Venue
Deear Mr. Kincannon:
Receipt is acknowledged of correspondence dated September 21, 2018, from both parties
reparding the motions for change of venue as well as the cross-motions for consolidation
concerning two (2) docket numbers.
™ This letter shall serve to advise that I have entered an Order appointing Hon, Rachelle L. Harz,
'" J.8.C., as.my designee in accordance with R. 4:3-3(a) to hear the change of venue motions. A
copy of the Order is enclosed, Judge Harz will hear oral argument at 10:00 a.m. on the 28%, in
Courtroom 359 of the Rotunda Building,
@ Pursuant to R.1:6-3, plaintiffs’ cross-motions to consolidate Docket Nos. BER-L-7065-17 and
’ BER-L-1393-18 are not procedurally proper and will not be heard on September 28, 2018, The
return date and ultimate venue of the cross-motions will be addressed on the 28%.
Please be guided accordingly.

¢o;  Robert L. Polifroni, PJ.Cv,

‘ Rachelle L. Harz, 1.5.C.
David R. Kott, Esq. :
Kelly 5. Crawford, Esq. ‘
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SUPERIOR COURT OF NEW JERSEY '
BERGEN COUNTY
MICHAEL TAVIAN LAW DIVISION

DOCKET NO. BER-1.-4056-18

Pluintiff(s)
AT CIVIL ACTION
JOHNSON & JOHNSON and ORDER
ETHICON, INC,

Defendant(s)

THIS MATTER having been opened to the Court by Defendants seeking change
of venue from Bergen County to Semerset County and upon notice to Plaintiffs, pursuant
to R.4:3-3(a), and for good cause shown;

YT IS on this 24™ day of September, 2018, ORDERED

1. That Hon. Rachelle Lea Harz, 1.8.C, is hmeby appointed designee of the

~ Assignment Judge to hear and dejePmine the application for chgnge of venue

i

in accordance with R.4:3-3(a},

Han@gmﬁé 1. Mizdol, A.JS.C.
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SUPERTOR COURT OF NEW JERSEY
BERGEN COUNTY

LAW DIVISION, CIVIL PART
DOCKET NO. BER-L-8037-17

& APP. DIV. NO.

-

TLENE GOLD, E7 AL.
Plaintiff, TRANSCRIPT
of
T VE . MOTION
JOHNEON & JOHNSON AND
ETHICON,

e et s e e i N e e

Defendants.

-

Rergen Co. Courthouse
10 Maln Street
Hackensack, NJ 07801
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o
3
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Date: September 28, 2018

HONORABLE RACHELLE LEA BARZ, J.3.C.
TRANSCRIPT ORDERED BY:

i DAVID R, KOTT, ES¢. (McCarter & English, LLP., 100
Mulberry Street, Four Galeway Center, PO B

Chz, Newark, New Jersey 07102}

Transcriber Winow
ELITE TRANSCRIPTS,
14 Boonton Avenue

New J r RT405

Uperator,

Elite Transcripts, Inc.
14 Boonton Avenue, Butler, New Jersey 07405
(973) 283-0196 FAX (973)492-2927
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APPEARANCES @
Brown, & Schottland, LLC.)
Attorney for the Plaintiff
JAMES BARRY, BSQ. (Locks Law Firm)
LAttorney for the Defendant
Attorney for the Defendants
KELLY CRAWFORD, E5Q. (Riker, DanziJg,
Hyland, & Perretti LLF.)
Attorney for the Defendants
Attorney for the Defendants
ADAM BEVANS, ESQ. {(Hollis Law Firm)
Attorney for the Defendants
Attorney for the Defendants

CHRISTOVPHER A. ROJAGC, ESQ. (MoCTartern
Lirtorney for the Defendants

DAVID R. KOTT, ESQ. (MoCarter English,

JOSHUA S, KINCANNONMN, ESQ. {Lomurro, Munson,

LLE .

Comes: 0,

)

Soherer,

JEAN P. PATTERSON, RSO. (MoCartey Fnglilish,

KELSEY I, STORKEDS, ESQ. (Fleming, Nolen, & Jez, LEF .}

LLE .}

English, LLF.)

RE : MOTION
ARGUMENT

By Mr. Kincannon
By M». HXotu

THE COURT

Motion Granted

-

Lo

Elite Transcripts, Inc.
14 Boonton Avenue. Butler, New Jersey (7403
(9733 283-0196 FAX (973)492-2927
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ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

GOLD VS, ETHICON
THE COURT: This is BER-L-80232

have it under, HERNIA MESH V5. ETHICON AND JO HMC%N &

JOHNSON, Falr statement, that's how ©h
read right rnow?

MR, KINCANNON: The caption -
filed -- well, there are —--— There are
motions.

THE COURT: Right.

ME. HKINCANNON: The Ifirst one
COTTLE (phenetic) .

THE COuURT: Uh—hual.

@

MR. HKINCANNON: That's the £i
So, that's Nhft we hac done and Look o
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THE COURT: Glan it for pu
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GOLD Vs, BETHICORN
Locks Law fizm.
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3o » ¥,
owo did you

Elite Transcripts, Inc.
14 Boonton Avenue. Butler, New Jersey 07405
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GOLD Vs, ETHICON
important to state that I am acting todav as Judge
Mizdol's —— Mizdol's designees.

Judge Mizdol sigrned an order on September
24th, 2018 idindicating this matter having been open Lo
the court by defendant BP@klnq change of venues from
Bergen County to Scomerset CTounty. And upon notice to
vlaintiffs pursuant Lo lee 4:3-24(a) and for good cause
shown it's on this 24th davy Septembaer, 2018 orde
the Honorable Rachelle Lea Harz, J.35.0. is hereby
appolnted designee of the assignment Judge o 2ar and
determine the applic a#l@ﬂ for changs of wvenue in
accordance with Rule 4:3-3(a) signed by the Honorable
Bonnie J. Mizdol asgigmmant Judge of the Superiocr Court
here in Bergen County.

So it here with uﬂigz (Indiscerniblie)
wrivileged rare opportunity o hear a motion to change
venue as the assignment Sudge.
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3 B

£

®
JE s

¢
i,

h

R GO VIS S RN I )

3
"t

£

oMo

00 3 RO D Lo b

1y county in New J@r6@? ¥
based upon youxr inders

B0 RO D B b b b b B 2 B b b

O L PO O
I

{3

=
S

nding

ecognize 1t's the motion of defensze counsel, can I

ust ask plaintiff's counsel, after having read all

cur papers, it wouid appear as thocugh mosition Lls
hat ar rowld be iat

€02 A

[SRE S
HO B O
o
-

b R s
[l = S VI O R S

i the o . IUL&@ since Limu o7 a5 kus coord
ke yvour definition of doing business, COUn

-1

GO VE.,
mhen you ceoulid filses these oasc
file it any county in New Jer
premise of your argument.

MR . KLNVANMGW Ve s
the wvenue rule on Lthe rule amc
conducting b““lh@ﬁﬁ 1f we Lool

i
b

Cape May. You ocould
I I demrstand the

wy Heonor, Looking at
nere thney're actually
:1 [ 3 = 1 .

~J e Ln e 0 I

these defendants and try and €

8 tually doling bhusi i By 5!
& sufficient te zatis: e o
L0 rule, I think ic’ ; - &
i And T © can o
12 tk“ right, the reaszon that &

fa
ﬁ.
{1

ﬁ

%lly being doing business
fendant has some r@duuu&UL“
hey makse Those ocontacts
foreseeable that they may L By <

THE CQUPi, Tant't that a “urisc
argument “That you s P
M. S(ARNVM.
THE COURT You xnow, haillai
that -—- *ﬂaf'a -~ blat g

oot
e
o
ot
W
“

TN
{ERe R

{"‘,
g
o
-

cenerally
dailn b

M . ]’:‘LL-,J CANNON :
a5 S Y ing
CREPY, BU

regard to the actu
cases cited by

(b 0 DY B OG0 e O U

Elite Transcripts, Inc.
I4 Boonton Avenue, Butler, New Jersey 07405
(973) 283-0196 FAX (973)492-2927




L ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

e S 11E2BT B

&3]

GOLD V3 ETRICON
others, describe the reason bkbehind savi
deing business there, as opposed To Just principle
rlace of business. And that's because 11 they are
doing business Lhere, 1it's reasonable to expect that
they may ke halled inte the court there.

So, for venus purposes we lald venue here
because these are gliant companies that do business
throughout the State of New Jersey. Venue S Prope
here. Thiszs is a Fortune 500 company with 250
subsidiaries. They =sell products all over the worl
all cocver the country, all over the State, ar
County . EFthicon =sells 440 different medical de
They =zell Them 1in HNew Jersev. They 3211 them
County. Sergern County 1is the most populist county
the State. We have the largest hospital 1n the Sta
here.

neg, actually

Py
P
it

Bt

=
0

]

bt
I

JD o
EO
@
o}

mao
[SER SR A U T S U

aRte
o
o)
-

o

Johnson & Z d—-aids and

at thelir papers,
towing sentenc
do not do bus

Tyienocl. There's no 5 s
nowhere in thelr papers does the fo
exist, Johnson & Johnson and -
in Bergen County.

THE COURT: Eut theyv conceded that

MR . RKINCANNON: So, i they''re d
hhere, then venue 15 pro

THE COURT: 1=3

P

T eby L0 B S O A O T O w0 abe L B a0 QO3 0 O AR el B BB

R N e

ANSwer Lo o my gues tion

GOLD V5. ETHICON
venue could be proper anywhere 1in the State of New
JeEraey.

ME, KINCANNON: T owould think so. YTen, Your
Homnor,

THE CODURT: o, -~ - okay . o, then vo

Bergen County, and I thank vou for the complim
in your papers that had he

WO : that 1T P
the product and, the

g
®

KINCANNON: Wel 1,

A P O Iy ks g e

‘ -k - Lthe 3tate —— L
court picks the really 5 ¢!
whare we <an Locouxrt A

sue O we oouldd
one-off in olai neme

Lt that
W Droid
a federal , mow Lo
ent i thing along and educat:
proebaly has noe experience

meslh —-

(]

.T\
3
ot
t
o
2
o

gquesti

-
o
Y
i,,.l.

T
&

[ IE I,
8
fay
3
ISR AT

LY AD

PO I TN D B B b Boh o e e e b ot el e

[S R PRI A
[EI
bt O H
R
"
{

i

N

lad

Elite Transcripts, Inc.
14 Boonton Avenue, Butler, New Jersey 07405
(973) 283-0196 FAX (973) 492-2927



E ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

T4
e WS

EITHICON

whey have LTwo
@
i ocan $ile
Tl i
iy Q‘r

o

e

LAtk

arad
court, bua
AVALLLIIY.
elephant

R

H

ol
5 4

o~

Okay .,

e

{3 6

rwmiar tg Lano
e Lov i

VEaTD .,

2
] 5——4‘
H

vy

L. il "

bhere 13 =8 anitial @vurlw
& ”w?hv that 1 b
non

3
e

W

:;‘ 38

o+
D

T F

‘/u’.lliv

s

L ERIME N EG LS

then I ook e Lhe daookelt &n v thve i i

& ing ab
g Do, oW
o 4

A A = R

Elite Transcripts, Im‘:.
14 Boonton Avenue, Butler, New Jersey (7405
{9733 2830196 FAX (973) 492.2927




1ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -« September 28, 2018

i

now
ER T

IR

[ o o e e
HonobL Diow

A G

oabs G B0
A

Mie, RINCANNOHN:
v Honcr, kut I bsalis
- as we've talked
Mew Jersey, then ol
plaintiff dis per
their oholose and
in o any < E
they do
vialkle argum

nowvew

crodton el

&
o

fwl

{2330

W

LR

¥

'\L’ R o
RV S

wroiy d

12
13
14
15
15
17

~
I

o
bt

-
{i
o
i

lakh
ow o thnis
27 @ P F iy
23 daevoss .
. 24 hern
L 25 et

) - Bt

EARLEP L 9

oo.
L

5

§

-

<

%

[Ceare A BENING N G R ENE FA I R I S

<

FoY
b

3

-
£

YOt

0w 0

b

: At >
1 mhe allt
Z -~ e ra

saskyard.
gat G

oy
&
oy
&
N
Py
o

cer e e

Elite Transcripts, Inc.
14 Boonton Avenue, Buller, New Jersey 07445
(973) 28301906 FAX (973) 482-2927



i ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. - September 28, 2018

14

L
B ;

O {0 BNy

- of a partlic
s RINCANNON: B
& el And L s prop
7 court hers That Cancant s
& litigating bhouss -
o es iLn 3
& o

i

b

S gt bt el et et
B ey B B

b
Jh s

3
H

zwa”d N

MR S W TR S S

o]

IS L)
-4
i3]

23 N3 M
g L
g

i

[
i

motion
DUNTY .

}“

Wi

Fnez

w ks

£i1

@
Pk ot fod et ek o b
.

ther

ot [N W e
) Middlase .
) recougnize that Courn giaves I !

Elite Transcripts, Im:r.,
14 Boonton Avenue, Butler, Now Jersey 07403
(973) 283-0190 FAX (973) 492.2927

.



ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

€y an
IR R 2] SN

a3 N B

: n,
T

{5t

~d LRy

3

Bt
Ty
o

T

§

Tl L0 DD

}

16
17
18
Z1

S

J i

v L

i

3
T
Lk

N

Vo

- mN

whan
Chelir

41&&15 :
ol w enue

A
OUIRA
KoOTT:
OURT

e Q e,

ewitne e

3L} e
H

4 H .
3
b T e

e

from P@
Zomerset

£

§

5P T b et bt bl e e fed

a ey
e

ﬁhquQﬁ th@ S
] WSS W ;
Courn rlhlﬁ.
Couwrt
SO
T he

Fed&EAneT Lo

ﬁe

o

fo
hend

Do

i in

7

<
Bl

o

i* lltf f ranscripts, Inc.
14 Boonton Avenue, Buter, New Jersey 07405
{973 2830196 FAN (973 492%927




e

L ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -

Shieel

NV R

Jt

3T

[EeIR 8 F I

i

3y

At

F1 i

{

Bt ok ot oot Bk fend ud o
i

{0 33y

5
w0 {3

B B DI PO R By b

i

September 28, 2018

the Ccases to Berger

The pl

Judge Fol

. he note |8
venue for t.

defendants

said, whi

ahould gr :

convenieni vent

i
i

o

oo b

mhe Court
colloguy.
aoTha o ;_j.y
resides

nmispronounad
situation

County,
achual
gdefan
defendant
enters Easseo

- ood -
SN

I of

sald why we And
< v hes didd, Lhe
b ? not TN G E VRS

O P W T S T

el
s Ry

Ty
bR

i,

AP A
San s

time on

14 Boonton Avenue, Butler, New Jersey 07408
(973) 283-0196 FAX (973) 482.2027




] ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

seatl

1 hat Judgs
e IO 5 e kina
£ opinion, L's not

e
i

- ; it
criefing or argument wel

UL Y . That?
thias? Would
an MOL? Wae wi

Us Lo proac

v 431 da

Ty f
o

¢
<

o

HORN SRS

S

thing.

anging

have
that .

e

3 AT L B b

kv

Py

o {0

£

TR b bt bt et fed pd gt pod

.
fot

2 said, well, the
2 —:‘» ki &t Maven ¥ o
24 Chese motio
25 sent order
1 [y
< that might bhe moot.
@ 3 COURT Buat the - 4Ff

sveot Aas b Aacting ass
- Py

I'm cer:o )
refer

. )
G WL TN

Ol 00 3 T IR

P
JER S
o
z d
oy ey
(A
o
&
" A
E P
e

*

14 Boonton Avenue, Butler, New Jersey (374053

o

{9731 283-0196 FAX (9731 492.292

d



ELFNF GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

1 plaim:iif’a counsel dJuat Caunfv
Z and there's no nexuis Lo 5
3

2
oz

MR
THE
solsion Lo &
vou'lre —— yvou're ayrgument
would neveyr

all thes

{(Indisoe

Iy

P

WER I LIE
e that
ooourred. I meas R R ERTOR e I
e d here by my

of theiz
had alre

'mmil sa ofFf

L BN B 0 {0 -

M
¥ oola

understangd that, Dut

m

sy

.
3 AT

ME,., KINCANNCOH:
THE COURT:
ropimasnt assum that
i =1 d vEnus dlan't
herse 1in B

ME, HIip

o0

.

)

B

.
aﬁJuVSuﬁui, Your Honon.

T T N S S I T O O U Qg
Oy LR

ANNON: I
& THE COURT: Right
3 MR, K,NVAL{ DM But cuy argument
24 same as Lt was L seginning here, whio
=5 W We re oo case To Judge

gt

Py oF

i

[

o

. What '
MF..
the rul
THE

Mone

They do busi

wt b i Pt b

s

Elite Transcripts, Inc.
14 Boonton Avenue. Butler, New Jersgy 07405
(5733 2B3-0196 FAX (9731 492.2927




ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

T g 0
gm0 {3 C2 5 R

24
GOLD VE
wrongful Lermination oass
This venus
revenie

[

3

ek

Oy 45t ks Ll B

H
i

R o SR
;o hort o owas &

Lo bthe venus.

@ wrongfuol
3 UNioorn
Herea

saying
To Berg

g
L4

5. You't re
= arion, Lhe
Berogen.

ME CTHOCANNON: We
induries Jdid not ocour
THE CCOCURT:

w3 DR B R B b bk bd B3 bed ed b e

0 b L B B D RO 0 -3

>
H

25
1 onve =

& ¥ 0
EERN
o=
&}
bt (3

oY
¥

iLe

™

£y g

5
i
b

FEREN

RS

add =&

MR .

the Jourg
Elite Transcripts, Inc.
14 Boonton Avenuc. Butler, New Jersey 07405
(F73) 2R3-01096 FAX (973 492-2927




@ ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -~ September 28, 2018

e G 14
S

GOLD WS, ETHICOOHN

1 e, Do, Your Honor.

Z THE COURT: [
) 3 given a lot of though B
i 4 the paper i - o

that vou have

EAE R

making
Conaes
staffing the appropri
Middlesen. BPeoaugs Mid

the conos
CEoy A gL Ny
TR Ak s B SRRV

wrd ok o fod o

s U e Ly N R D0 O

RTINS )

b Y v
S LY

Brivie oY
b

Nty
we e

Ty
G

i

N T
[ 1

0ok {B

P

ol
S RO
1

n

S U s R

FO

oW

s i

™

333 G

&

BBt e fed ped feed
[SA 62 I SR UR I A I

) EUR

R R Y

Jdohon

Elite Transcripts, Inc.
14 Boonton Avenue. Butler, New Jersey 07405
(9733 283-G196 FAX (U73) 492.2627




) ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

i3

)

s
3

§

GOLD VE. ETHICON

& Johnson

i wrotae o
@arly
idate

m
EAE S

4 sary 11, COan: ¥ Liney

Z L ; harnia
3 L5

4

.

3o
-
£y G0
o

o

[
£
{4 b b

1

e
.

Y Ol

i ,’:

oo
3
}
.
;

et

=
o=
- R

o
S
(s

sr*it
-
B

]

LFE D L

[ e

H

[t R

)

TV G T L
Lon of the
raen Jount
Reaeogard
to Fil
= oin 5

iad B

LFf s

3

-
{3

ot

IS

s ropen U

&

LTI

B BO R I BT B bt bt e e e o
Pl b ¢

ied I

ot

R

wE R A e el BN B

= (3 Ah
o 2 o 0 P B

3

i

5

<o
R

B ;
L T
R
P
“3
el

o ok ot gk

¢
aticns
5 1

[
0

LN

P

At

PR B RSB

i

Elite Transcripts, Inc.
14 Boonton Avenue. Butler, New Jersey 07303
€973) 283-0196 FAX (9733 492-2927




ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

3
.

W

chanoge
e o winhy
th

PRIHo

o

PR
\M,‘MA,T‘

el
defend
Concuc
& orod

QRGN S

i

3

[ R e o ol = =

>

; show oy
sy o i

”h

5
2
&Y

il

.
i}
}

1'*?
b O b
y
i

et
[ EF

rt regul
vy formed

ng=3aF:
R T L e

(5% i
i g
a3

159

uvﬂ\ TR T

o

AnLSebeial-3s

Yo LR D L0 DNy B

it

I3

4

a e, but

DO N

Elite Transcripts, Inc,
14 Boonton Avenue. Butler. New Jersey (77405
(9733 28301960 FAX (973 492-2927




@ ILENE GOLD, ef al. v. JOHNSON & JOHNSON, et al. - September 28, 2018

s S IVEET L

€

o
o
i
{

)
/d

~

s
.

3. ETHT N

for not making the change.
ur surrent New Je : o et
o) and VENERO (phonebic),

€ii

OO0

(R
ot

s ‘: TUuo s Iur}.i motiona for

fomt

Bt L D d oy U s Lad B3 e

3
i

$tads 103 B

sl low

s ode Hiehe 51

I

@

ok beed fawd ok bt fed fead feed bk
if

Pl T

[ RTS)

20 -f\?}leL 23 -
2
oy

&

fo i

-y

wd ada

O L e Lo R e

s ad
3

5 Led
P} o
) G

A

o

by
"
S
-
-
3
)

bt fd o o fond ot

5

P

0

eyl o e
18 For .
1% o
sy h
a3 )
o3 i r

= -
22
= BES A ol

Tn he

AN AR R D

Elite Transcripts, Inc.
i4 Boonton Avenue, Butler, New Jersey 07403
{9731 283-0196 FAX (973 492.2927




3

>,

ok {L

i

BT e B

P

P SE U

6

[

LCEIES LIRS IR IR O LI S WS IR O

Bod oot b fod fod fod fond pod o

H
3

by I

Sioy in

34

Ferred
£#

[N
ii

IO IR

G

I
¢t of

W
R R N £

v lume

}l
by
o3
<

N bh

ing oun
sing thiat
i i

New

whiaoh

tahed fo
Ethicon b

auk

Cazes

et el fud frod fend

= SELonmen s

oL

Elite Transcripts, Inc,
14 Boonton Avenue, Butler. New Jersey 07408
(973 283-0G196 FAX (9735 492-2927




NE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

1%

L LD

{ah
I

Judicial soon
altl decision,

E
5

iy thrs
SOnG
o sudd
lialil;
nmamos

TR AN L P e

&

‘@mﬁf?ﬁ

RO AV

COTTeRY

" Y ; count G

| 1L ioin 's
12 TRt ant o
i3 ia dodle
e LR nelghizorin

hra s

z':: e ‘Ev
S

[ey=

oy LR
e
Z
TN
bo
"
o

¢t
&)
I
&
o
in
4
&
ol
v
s
Loe

BroDer Vanus

rgen County

Croper ven
—_—

OO
it
B

IR OIS &

o~
o~

Y et

s
kS

SNSRI (N
£11 adm {3

(RIS a1

mads
oSy
RV E

1.
el
= 3
»{;
5

e
b3}

Lo Y
SRIRREIE RS REN Y]

YD

[ERa

Lt e
A~

g gt pt

P b

8]

jodong

Elite Transcripts, Ine.
14 Boonten Avenue, Butler, New Jersey 07405
(973 2830196 FAX (9731492-2927




ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

R +£1: S 4

= V&, DTHICON
the resouro E O EE

M

sending
ny of

ijr"?‘e
(AR

amoul invoe i
& i 5 il Ly

LLmInNg
uror’ s

O,

voir dire

Eihi
what

4
5
o
7
g
3

NG

s
ok

bt

a produact
ty against
sl ted i

-

I

L0~ O T (o

.m

T3

.
L

mpliments «©
2 dridion i
;Lo har

; have

@Il B

s Ee)
[ IR VER§]
bt
73
143

now AL OO
e :

&
oS!
it

[REIE ORI H I OO 3 I A I S
L3 o Ly B g2

Cur

L VENnUe Gr &
dae would be
=] D ERN

i A B

FEoabn L PO R

}

i

Wb e s

o MOL Foor @

Judage

the

i
k.

ing defasnse counge

Elite Transcripts, Inc.
i4 Boonton Avenuc, Butler, New Jersey 07405
(9731 283-0196 FAX (9737 492-2927




ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -- September 28, 2018

e, S 118 R 2]

of th
enlill ]
crdaerd

whioh
nake the

Ab B et

W

I
By

AWARYE

mobtions £3
Today s

LT el ol

redar:
deoisd
el s

fnese

W0 - Y AR

filed

,.....
e
3
L
s
£t

Honor .

@xpest SAVE  Toud 6262 Cpies
iike Trez miion O he ordex

- SN S

S
£51 el £ P
z
4]
jw

O

& 0
<

o Mid :
: Bhould

LI SR

-~

S L B I

e

reoord

ERSON: ~— At the Daginning

s
ook

RIRCEIES IR I

L

e
sLons
Elite Transcripts, Inc.

14 Beonton Avenue, Butler. New Jersey 07403
(973 283-01960 FAX {(973) 492-2927

[ SRR PSR




BB D RD PO B B B B b b b R R

e 1

]

N
¥

S Lo N

€

i

1 dde 4oy D3 B D A0 00~ O U5 s Lo B 2 A0 D

ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. - September 28, 2018

ETRHICON

LELY .

THE COURT:
Nlth The language,
You wanht o —-

M, PATERION: Wea'll submitc 1t under tLhe 5D

can review it
actually have
Frary o reaoalre
k that ocut.

vy Honor

3 b
o Rnnt

S Cp & T A

= ] e o~
andg i &
o o Thie

anvyt

the 1o

terms of e

o

SR

will
BOmet
W

P

e

o 3o VO OWAT 1

L B g3

o

Cabn Lo B b0 O3 A0 O

g Y
[ A 43

BRERRS

Honowm,

THE CCURT: e need

renh

Klite Transcripts, Inc.
14 Boonton Avenue, Butler, Now Jersgy 07408
(9735 283-0196 FAX {9731 4092.2927




-\
3

& ll;’LEN'E GOLD, et al, v. JOHNSON & JOHNSON, et al. - September 28, 2018

—

GOLD VE. ETHICON

I

Thank you, Your

L3 18 RO b

AN

(Procaedings con

LA

pree
i

DERTIFPLIOAT ION

o Leziaeal Lrxanmoan i

aonady Wiloriaw , e

A i B

zrried Ty wihes

R

R Y S

w3, Trdrner Trylesa  F

TO:51 221 @aom. . Ls wraepayzredcd 1o

| current Tyansoripth Foomat o

dos o oA Trwe angd acouraste Caompsnd vies oy dgnt 1
3 srcderad oo wives s Rorra i Lo sl

S Branady Wiiormow

£ SR

Elite Transcripts, Inc.
14 Boonton Avenue, Butler, New Jersey 07403
(973 283-0196 FAX (973)492-2927




BER L OO7088-17 10M18/2018 Pg10of8 Trans 1D LOV20TB1706168
e BER-L-007085-17 10/02/2018 10:57:24 AM Pg 1 of 8 Trans ID: LOV20181714848

% David R, Kott ~ N.J. Attorney ID #018131977
McCARTER & ENGLISH, LLP
Four Gatewsy Center
100 Mulberry Street
PO, Box 652
) Newark, New Jersey 07101-0652
{973y 622-4444

Kelly Crawford - N1, Attorpey 113 #029141993

FILED

0CT.09 201
RACHELLE L, HARz
J8.C.

RIKER, DANZIG, SCHERER, HYLAND & PERRETTL, LLP

Headquarters Plaza
O Speedwell Avenue

L Mortrigtown, NJ 07962
{573) §38-0800

(. Brian Jackson, Esq.

BUTLER SNOW, LLP

The Pinnacle st Symphony Place
i 150 3" Avenue South, Suite 1600

Nashville, TN 37201

{6153651-8715

Fred E. Bourn, 11T, Esq.
BUTLER SNOW, LLP
@ Renaissance at Colony Park, Suite 1400
1020 Highland Colony Parkway
PO Box 6010
Ridgeland, ME 29151-6010
(601) 948-5711

R Aftorneys for Defendants
Johsgon & Johnson & Kihicon, Inc.,

JASON COTTLE,

@ Plaintiff, .
‘ V.

JOHNSBON & JOHNSON and ETHICON,
INC.,

Diefendants, -

MET 28213495+ 1

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY
DOCKET NO, BER-L-7065-17

Civil Action

ORDER GRANTING
DEFENDANTS' MOTIONTO
TRANSFER VENUE IN PART AND
TRANSFERRING TO MIDDLESEX
COUNTY THIS MATTER, ALL
MATTERS INCLUDED ON SCHEDULE
A ATTACHED TO THIS ORDER, AND
ALL FUTURE MATTERS THAT
INCLUDE PRODUCT LIABILITY
CLAIMS INVOLVING AN
ETHICON HERNIA MESH PRODUCT
OTHER THAN PHYSIOMESH




HER L OO7085-17 10/15/2018 Pg 2 of & Trans i LCV201817961588
BER-L-O07085-17F  10/02/2018 10:57:24 AM Pg 2 of 8 Trans I LOV20181714948

THIS MATTER having been opened before the Court by MoCarter & Bnglish, LLP,
atiorpeys for Defendants Johnson & Johnson and Ethicon, Inc., seeking an Osder transferring
venue of the within matter from Bergen County to Somerset County; and The Court having
considered the papers submitted in support of and in opposition to the motior; and The Court on
September 28, 2018 having beard oral argument of counsel (Joshua 8. Kincannon, Esq, of
Lomurro, Munson, Comer, Brown & Schottland, LLC, and Adam Evans, Esq., of the Hollis Law
Firm, P.A., counsel for Plaintff, and David R. Kot, Esq., of MeCarter & English, LLP, and
Kelly 8. Crawford, Fsg., of Riker Danzig Scherer Hyland & Perretti, LLP, counssl for
Defendants); mid The Court having rendered an oral opinion on the record on September 28,
2018; and good cause appedring;

T 1S on this day of Héde L 901y,

ORDERED that;

1. Defendants” Motion to Transfor Venue be and hereby is GRANTED IN PART
and this matter, all matters included on Schedule A attached 1o this Order, and all {uture maiters
filed in Bergen County that include product Hability claims involving an Ethicon Hernis Mesh
Product other than Physiomesh are transferred o Middlésex County; and

2 The Clerk, Superior Court of New Jersey, Bergen County, is hereby directed to
transfer this matter, all matters included on Bxhibit A attached to this Order, and all futwe
matters filed in Bergen County t.ﬁ&t includé product Hability claims involving an Ethicon Hernla

Mesh Product other than Physiomesh to Middlesex County,

__,i Opposed

Unopposed

BT 2RL184N 2w
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EXHIBIT A

MEL ZEH08235% 1




BER L 007068517 10/15/2018 Pg4of 8 Trans I LOV2D181 79168
BER-L-007065-17  10/02/2018 10:57:24 AM Pg 4 of 8 Trans 1D: LCV20181714548

MEL 28218220v 1

SCHEDULE “A” BERGEN COUNTY NON PHYSIO MATTERS.

“Aaron, Daniel & Heather

“RER-L-0870-18

Abhold, Mark & Pam

BER-L-53727-18

Adams, Richard J.

BER-1-3951-18

Alexander, Diane

BER-L-1241-18

Alumbaugh, Alan

BER-L-207-18

Alvarado, Daniel/Jessica

BER-1.-1470-18

Anawaty, Viola

BER-I~1516-18

Austin, Diana

BER-L-4204-18

Banks, Lucy

BER-1L-4077-18

Bassett, Richard

BER-L-7836-17

Fean, Norman

BER-L-198-1%

Benton, Timoethy & Sheila

i BER-1-3317-1%

Blackistone, Janice

BER-1L-4332-18

Bolvard, Glemn BER.L-5689.18
Booth, Gloria Jean & Russall BER-L-3892-18
Boston, Courtney D), BER-L-4103-18
Bovine, Edwin BER-L-5601-18
Bradford, William BER-1-1806~18

Brisvoe, Anthony & Francelia

BER-L-1691-18

Brooks, Caroline

BER-L-3916-18

Campbell, Cassandra BER-L-8998-17
Capshaw, Clifton BER-L-1530-18
Chavira, Juan BER-L-4480-18
Clements, Charles P, BER-L-5721-1%8
Clulee, Sherry Marie BER-L-3703-18
Collier, Greg BER-L-2214-18
Cordova, Michasl BER-L-4332-18

Cortle, Jason

BER-L-7665-17

Darnell, David

BER-L-4038-1%

Deflenbangh, Gary BER-L-3517-18
Dias, Alexsandro HER-L-1471-18
Piloreto, Edward BER-L-1913-18
Fiaoti, James G. BE~L-3904-18
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SCHEDULE “A” BERGEN COUNTY NON PHYSIO MATTERS.

S Plamiift

Fentenot, Emily

BER-L-1513-1%

Fowier, Susie

BER-L-8572-17

Craddis, Trov

BER.L-638-18

Calvez, Michae] BER-L~1393-18
Garrett, Shenecca BER-L-3726-18
Gately, Brenda BER-L-#151-17

Ciibson, Renee (.

BER-L-1110-18

Godfrey, Holly

BER-]~4334-18

Gold, lene

BER-L-8037-17

Conzales, Maria Luisa A,

BER-L-5726-18

Green, Margaret

BER-L-3687-18

CGiriffin, Charles BER-L-8827.17
Cnudry, Stephanie BER-[-4515-18
Hart, Dennis BER-L-134%9-13

Hecker, Austin

BER-1-3728-18

Hendrix, Patricia

BER-L-3751-18

Henley, James G,

BER-L-3G15-18

Hinrn, John

BER-[-3733-1%

Hodge, Pamela

BER-L-2577-18

Hobman, Raymond & Cora

BER-L-3808-18

Johnzon, Cathy BER-L-3720-1%
Johnson, Heather BER-L-2003-1%

Johnson, Shaunta

BER-1-5379-18

Jones, Christina

BER-L-4082-1%8

Jones, Eugenia BER-1-3452-18
Jones, Georgcie BER-L-3913-1%
Krampen-Yerry, Denise BER-L-1466.18
Lang, Christine M, BER-L-1067-18
Lecza, Chervi BER-L-4559-18
Lindly, James BER-L-1402-18
Lindsey, Scon E, BER-L~1210-18
Linnenbrink, Christina .. BER-L-8820-17
Liovd, William i BER-1-2652-18
2
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SCHEDULE “A” BERGEN COUNTY NON PHYSIO MATTERS.

SElant

Goeke

Lotridge, Robin

BER-L-1467-18

Lowe, Sandra

BER-L-3724-18

Lowrey, Robert

BER-L-4577-18

Lyvrnch, Boy

BER-L-4043-13

Mack, Edward & Robin

BER-L-1220-18

Maestas, Joseph

BER-L-1456-18

Masingo, Jerri Amn

BER-L-3275-18

Mata, Ranl BERL-4035-18
Mathews, William D, BER-1-5723-18
MeoCutcheon, Deagna BER-L-4475-18
Miller, Ronald BER-1.-2345-18
Morrone, Adele BER-L-5294-18
Mosby, Russell BER-L-3722-18

Moskowitz, Scott

BER-L-30611-18

BER-L-1480-18

Mundz, Rick

Mountjov, James & Nancy

BER-1.-3516-18

Newbnrs, Nakeisha

BER-1L-4523-1%8

Mewman, Stephen

BER-L-5296-18

MNoakes, Kenneth

BER-L-8276-17

FParham, Roderick

BER-L-4052-18

Pavne, Jonathan

BER-L-571%-18

Perez, Maria

BER-L-4486-18

Perex, Nora BER-1-4115-18
Pikulsky, Jamie & Jeffrey BER-L-1052-18
Redding, Shonua BER-L-184-18
Revaolds, Burton BER-L 275-18
Face, Melissa BER-I-197.18

Rivas, Anpelina

BER-L-4113-18

Schriner, Yesina BER-L-1222-18

Scobes, Jerry A, BER-1-2355-18

Senkel, Willlam BER-L-1433-18

Shackeiford, Cecelin BER-L-1200-18

Shepherd, Terry T, BER-[-2354-1%
3
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SCHEDULE “A” BERGEN COUNTY NON PHYSIO MATTERS.

sPlajbtiff

Smith, Diane M

BER.1-652-18

Sraith, Joseph W.

BER-1L-1692-18

Smith, Terrence

BER-L-4011.18

Savder, David BER L-2513-18
Soares, Calvin BER-1-4476-18
Strawser, Janice BER-L-3034-18
Szaroleta, Christopher BER-L-1458-18

Tavian, Michas]

BER-L-4056-18

Tavior, Cindy

BER-L-4573-18

Trebolo, Walter BER-L-9133-17
Tvler, Daniel BER.-L~4884.18
Usey, Christing BER-L-1244-18
Vinas, Danied BER-L-329(.18
Weard, Sue E. BER-L-2353-18

Whitfield, Michael & Melissa

HERL 488518

Williams, James

BERL-2337-18

Wilson, Donald & Bemadette

BER-1-4800-18

Wolfe, Donng BER-1.-3891-18
Wolfe, Pany BER-1-3583-18
Woods, Lisa BER-L-4482-18
Alguacil, Leila BER-L-6881-18
Astini, Annelie BER-L-5998-18
Austin, Jeffrey BER-L-6488-18
Blocker, Shannon BER-L-6786-18
Brawlev, Amn BER-L-6008-18
Brown, Lionel, Sr. and Doris BER-L-5656-18
Burss, Gregory and Bdie BER-L-6827-18

Classen, Mary and Anthony C.

BER-L-6162-18

Lorgan, Travis

BER-L-6338-18

Delph, Terrie and Matthew BER-L-6784-18
Dill, Barbara BER-L-6548-18
Faleon, Liovd BER-I-6342-18

Frank, Fontella

BER-L-6358-18

MEL 282182200 1
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SCHEDULE “A” BERGEN COUNTY NON PHYSIO MATTERS.

) ﬁu&g m‘mﬁ,mw & Ravmond

RERI.6030-18

Hall, Vivian L. BER-L-6483-18
Harding, Sher! and Hargis BER-1~-5382-18
Henry, Tracy L. BER-L-6879-18
Holland, James BER-L-6486-18
Hughey, Lance BER-L-6921-18
1shii, Freedom BER-L-5950-18
Javurzd, Victor BER-I-5932-18
Johnson, Anna BER-1.-5050.18
Lvon, Michael BER-L-6484-18
Mahne, Edward & Gale BER-L-6036-18
MeoCutcheon, Terssa BER-L~5954-18
MoMally, Sandra BER-L-5853-18
Mouore, Rochells BER-1L-6367-18
Murphy, Karen BER-L-6163-18
Newland, Kenneth BER-L-5936-18
Nomikos, Michae] BER-L-6211-18
Muri, Lindita and Fatmir BERAL-6290-1%
Palka, Mary L. BER-1-6427-18
Perez, Joseph BER.L-6212-18

Pieyee, Jerry and Teri

BER-L-6037-18

Redensuer, John, L. 5.

BER-1L-4238-1%

Shaw, Jerry BER-L-5962-18
Skiba, Joseph A BER-1.-6880-18
Snvder, Rick €. BER-L-6785-18
Spears, Mark BER-L-6928-18

Strauss, Nathan K.

BER-L-5248-18

Thibodawy, Cecile G and Danny

BER-L-6164-18

Vaughn, William

BER-L-3960-18

VWarr, Anita BER-L-5940.18
Waterfield, Floyd and Debra BER-L-6497-18
Wetch, Debi BER-1-6494-1%

Whito, Steve

BER-L-6926-18

@
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December 3, 2018

Vid LAWYERS SERVICE

‘The Hon: Glenn A, Grant, JA.D,
Administrative Director of the Courts
Administrative Office of the Courts
of the State of New Jersey

Richard J. Hoghes Justice Complex
25 W. Market Street

Trenton, New Jersey 08625

Re:  Application Pursuant to R, 4:384A (“Centralized Management of Multicounty Litigation™)
Reguest for Multi-County Litigation Designation for Proceed and Prolene Hernia System
Mesh Products

Dear Judge Grant:

We submit this letter on behalf of 205 Plaintiffs' who have cases pending in Middlesex
County, New Jersey, involving either a Proceed or Prolene Hernia System product. These are hera
mesh produets designed, manufactured, marketed, and sold by Defendants, Johnson and Johnson and
Ethicon, Inc. {collectively “Defendants™). The products this application seeks to centralize are the
Proceed Surgical Mesh and Proceed Ventral Patch (collectively “Proceed™), as well as the Prolene
Hernin System (“PHS”). These products comprise over 99% of the hernia mesh cases currently
pending against Ethicon in Middlesex County. In addition, Plaintiffs anticipate hundreds of additional
cases will be filed in the coming months, and that those filings will continue to grow exponentially
over the next several years.

Accordingly, as the Administrative Office of the Courts has consistently done in the past when
presented with large numbers of complex cases sharing similar products, injuries, and the same

' See attached Exhibit A for the complete list of cases,

i
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allegedly responsible party, we respectfully request that the Proceed and PHS Hernia Mesh cases
listed in the attached “Exhibit A” be given Multi-County Litigation designation in accordance with
Rule 4:38A.

BACKGROUND

This application addresses the approximately 200 currently pending cases, and any future
similar product Hability cases filed in the Superior Court against these Defendants alleging injuries
atiributable to the Proceed or PHS hernia mesh products. Al allege that Defendants’ Progeed or PHS
hernia mesh was defective, and that those defects caused the mesh to fail, resulting in serious injuries
and the need for additional medical intervention.

The Proceed and PHS products are all manufactured and sold by Defendants Ethicon and
Johnson and Johnson. All are polypropylene-based mesh prosthetics indicated for the repair of
hernizs. These products are defective and unsafe for their designed and intended use.

The claims that are the subject of this application have one important commonality: all actions
allege injuries stemming from certain deleterious properties of polypropylene, the base component of
the products discussed in this application. In particular, al} injuries alleged in the actions are caused by
the interrelated processes of (1) polypropylene degradation via oxidation and/or (2) polypropylene-
induced chronic inflammation. This commonality among the claims, as well as the design differences
among the products, are explored in more detail below.

Plaintiffs made a previous MCL application regarding these and other Ethicon mesh products
which was granted in part only with regard to the Physiomesh hemia mesh products,  See Exhibit B,
8/15/18 Notice to the Bar. Thereafter, Defendants sought to transfer all Proceed and PHS cases to
Somerset County. The Court transferred the cases 1o Middlesex County, but reminded counsel that
they could re-apply for MCL designation:

However, this does not preclude a future application by plaintiffs seeking again MCL
designation for these cases. This Court is aware of such a scenario that occurred with
another product where the first MCL designation was declined, but upon second
application was granted. Please do not take these comments as any presumption of
conclusion en my part that these non-physiomesh hernia cases will receive MCL
designation in the future. What | am recognizing, what this Court is recognizing is that
it's certainly is possible that upon a second application providing additional information
an MCL may be approved.

See Exhibit C, September 28, 2018 Transcript of Hearing, T, 37:9-21.

On October 25, 2018—afier these cases were transferred to Middlesex—the Civil Division Manager
wrote to counsel regarding these cases:

Please see the enclosed #08-12 directive regarding Multicounty Litigation Guidelines
and Criteria for Designation, which outlines the procedure for requesting designation of
a case as multicounty litigation for centralized management.




Sze Exhibit D, October 25, 2018 Letter from lan Ratzlaff, Civil Division Manager ~ Middlesex
County.

Following the guidance from both Courts, Plaintiffs now respectfully submit this application
for only the Proceed and PHS mesh claims. Plaintiffs submit that these products are appropriate for a
single MCL designation, but both respective product lines have sufficiently numerous claims already
filed to warram an individual MCL should the Court find that separate designations will provide the
most benefit.?

Proceed Surgical Mesh and Proceed Ventral Patch

Proceed Surgical Mesh (“Proceed”) and Proceed Ventral Patch (“PVP™) have designs
incorporating a layer of oxidized regenerated cellulose (“ORC”) over a layer of polydioxanone, which
in {urn coats a polypropylene mesh. Both Proceed and PVP are marketed as being safe to implant
intraperitoneally {(i.e., on the innermost surface of the abdominal wall, in contact with the bowel).
Polypropylene is known to cause the formation of dense scar tissue (known as adhesions) when in
direct contact with the bowel. Therefore, the stated purpose of the ORC layer on both Proceed
products is to form an adhesion-resistant, dissolvable barrier between the polypropylene component of
the mesh and the bowel. However, Proceed and PVP have been found to contribute to adhesion
formation and scar tissue proliferation by operation of multiple design defects.

The defective designs of these products begin with the use of polypropylene as a base material,
For decades it has been known that polypropylene incites a profound acute and chronic inflammatory
response when in contast with soft tissue.” One prominent feature of the human inflaminatory foreign
body response is the formation of scar tissue. Because the inflammatory response to polypropylene
continues as long as the polypropylene is present in the body, the formation of scar tissue (alongside
many other biological processes) continues long after the initial post-operative healing phase. As a
result, dense, fibrotic scar tissue forms among the polypropylene filaments making up the mesh and,
after the ORC has dissolved, between the mesh and the bowel. Furthermore, the proliferation of scar
tissue among the polypropylene filaments leads to contracture or shrinkage of the mesh, a process
causing a variety of injuries reflected in thess actions.

Another common defect coptributing to adbesion formation is the use of ORC as a supposed
“anti~adhesion barrier”, Defendants’ ORC compound was first designed and patented as a hemostatic
agent. That is, in the presence of blood or other fibrinous exudate (an unavoidable circumstance when
implanting a foreign material in the human body), ORC causes blood 1o clot. One of the mechanisms
by which blood clots, i e., the expression of vascular endothelial growth factor, is the same mechanism
that causes adhesions to form. In other words, Defendants knew or should have known that ORC was

*New Jersey has in the recent past consolidated cases involving multiple mesh produsts made by the same manufacturer
with similar design features and attendant injuries. In Re Pelvic Mesh/Gynecare Litigation, Master Case No. L-6341-10-
CT, currently before judge Harz in Bergen County, includes claims filed against Ethicon and its affiliates for approximately
ten different pelvic mesh products. Plaintiffs here only seek inclusion of three Ethicon hernia mesh products which should
result in & more narrow and manageable litigation. Nevertheless, the pelvic mesh MCL is an example of how coordination
ﬁf‘ fhese types of claims is both approprivete and the mostefficient method to litigating these cases in stibe courl,

* Kiinge, U & Klosterhialfen, B, (199%). Foreign Body Reaction to Meshes Used for the Repair of Abdominal Wall
Hemias, Ewr Jownal Surg., 165 665-673.
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not an effective adhesion prevention batrier because the process making ORC an effective hemostat is
the very same process leading to the formation of painful, sometimes life-threatening, adhesions.

in addition to injuries resulting from dense, fibrotic adhesions, the Proceed meshes have an
alarmingly high rate of mechanical failure, sometimes described by surgeons as “Proceed rupture.”
The phenomenon of Proceed rupture arises from vet another design defect—the Defendants’ choice to
sterilize the products using gamma irradiation. The Proceed meshes are the only polypropylene mesh
products in the world which are sterilized using gamma irradiation. The reason gamma is not typically
used to sterilize polypropylene is that medical product manufacturers (including Defendants) have
known for decades that gamma irradiation causes rapid oxidation of the polymer, drastically reducing
its molecular weight and thus its tensile strength. Because other sterilization methods would
significantly degrade the ORC, however, Defendants ignored the lessons of decades of polymer
science and prior litigations involving their produets, and designed the Proceed meshes to go through &
gamma sterilization cycle. Although this subjects patients to an increased risk of dangerous
reoperation as a result of mechanical failure of the Proceed mesh, Defendants have never shared this
information with the physicians to whom they market their products.

The Prolene Hernia System (“PHS”) is a three-dimensional mesh device consisting of two fla
layers of heavyweight, small-pore mounofilament polypropvlene mesh, separated by a cylinder of
heavyweight, small-pore monofilament polypropylene mesh. Defendants market PHS for both
inguinal and ventral hernia repairs. Although PHS is intended to minimize the probability of hemia
recurrence, s design attempts to do so by placing & polypropylene layer in the anterior and posterior
compartments of the inguinal region or abdominal wall—which iy an excessive amount of small-pore
mesh material beyond that which is typically present in a comparative hernia mesh product. The high
volume of polypropylene incorporated in the PHS design results in an intense foreign body
inflammatory response that can produce a cascade of injurious complications arising from the scar-
formation processes described above, These include, but are not Jimited to, profound contracture of
the mesh, and chronic and debilitating pain, identical defects to those described for the Proceed meshes
above, '

Additionally, PHS is known to erode through native tissues and migrate away from the situs of
implant. This phenomenon is due largely to the fact that polypropylene degrades in the body through
pwidation. As the polypropylene oxidizes, it loses the flexibility it has at implantation and becomes
rigid and brittle. That rigidity, coupled with its presence in soft tissue—especially dynamic anatomical
areas such as the groin—oreates a risk that the polypropylene will erode through those tissues.

Commonalities between Proceed and PHS.

Significant commonalities exist between the product lines, germane to Rule 4:38A interests.
With regard to the designs of the products, both the Proceed and PHS meshes are made from knitted
polypropylene, and both entail design elements which (1} set them apart from an uncoated, two-
dimensional mesh design and (2) make them uniquely prone to complications. Second, chronic and
profound inflammation caused by the presence of polypropylene in soft tissue and/or the inexcrable
degradation of polypropylene in vive are at the heart of every Proceed and PHS case in this application.
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As a result, there is significant overlap among Proceed and PHS in the presentation of injuries and
treatment of those injuries, Plaintiffs suffering injuries from Proceed and PHS, respectively, often
report chroni¢, debilitating pain, migration of the product away from the original implant site,
infection, and/or adhesion of the product to tissues and structures to which the product is not meant to
adhere. For both Proceed and PHS, onset of conditions such as these often necessitale surgical
intervention, including complete or partial removal of the mesh, Thus, there will be significant overlap
in discovery on issues of polypropylene sourcing, filament manufacturing, post-market surveillance,
causation and countless other issues. Indeed, Defendants have proposed to serve the same document
production for all Proceed cases and all PHS cases. Further, there are many corporate witnesses with
knowledge relevant to both the Proceed and PHS devices.

COORDINATION 18 APPROPRIATE

Asg set forth in the guidelines, multi-county litigation is warranted when litigation involves a
large number of parties; many claims with common, recurrent issues of law and fact; geographical
dispersement of parties; a high degree of commonality of injury; a value interdependence between
different claims; and a degree of remoteness between the court and actual decision-makers in the
litigation, among other considerations.

This litigation meets the above criteria. Many commaon, recurrent issues of law and fact are
associated with this class of products. They share common Defendants (and likely the same corporate
witnesses), design elements, materials, manufacturing and production methods, and underlying
science,  Additionally, the parties are geographically dispersed, (as these products were sold
throughout the nation); a high degree of commonality of injury exists; and a likely value
interdependence exists among different claims, All of these considerations warrant MCL designation.

At least 200 cases have zlready been filed, and all involve recurrent legal issues of design
defect, failure to warn, breaches of warranties and the possibility of manufacturing defects. There are
significant overlapping factual liability issues relating to the selection of the polypropylene and other
materials utilized in Defendants’ hernia mesh; its manufacture and sterilization, the nature of the
defect; delay or failure in recalling the products; failure to comply with good manufacturing practices;
and a host of other related factual issues,

Separate discovery demands have been served in many of the cases, including pathology
requests necessitating a uniform pathology protocol, further necessitating an MCL designation for
these cases as it will allow for efficiencies in discovery that will conserve the resources of the judicial
systern and the parties.

Structure of Coordination

The undersigned counsel contend that the interests of efficiency and resource conservation of
the judiciary, as well ag of the parties, would support a single MCL in which cases involving Proceed
and PHS are coordinated. Due to the commonality of Defendants and allegations between Proceed and
PHS cases, as well as significant overlap in relevant documents, corporate witnesses, expert discovery
and counsel for the respective parties, coordination into a single MCL of the Proceed and PHS Hernia



Mesh cases would serve the purposes of Rule 4:384, in that it would effect considerable conservation
of time and resources.

Plaintiffs propose the following New Jersey venues for consolidation as there are arguments
favoring any of the three potential MCL counties:

* Atlantic: the Physiomesh MCL iz currently pending in Atlantic County. Approximately
40% of the cases in that MCL allege injuries caused by both a Physiomesh device and a
Proceed or PHS device,

e Middlesex: the cases affected by this MCL application are currently pending in
Middlesex County; and

¢ DBergen: the pelvic mesh MCL is currently pending in Bergen County, the defendants
and allegations in the pelvic mesh litigation overlap with the allegations outlined in this
application,

In light of all the factors and information discussed above, the parties respectfully request that
the Proceed and PHS cases be designated as Multicounty Litigation for Centralized Management
pursuant to Rule 4:38A. Plaintiffs defer to the judiciary to define the scope and locus of the MCL{(s)
necessary to effectuate the policies underlying Rule 4:38A.

Respectfully submitted,
LOCKS LAW FIRM, LLC THE HOLLIS LAW FIRM, P.A.
801 N. Kings Highway 5100 W. 95™ St Suite 250
Cherry Hill, NJ 08034 Overland Park, KS 66207
(856)553-8200 {313)385-5400
{B56)661-8400 (613)385-5402 (fax
ibarry@ilocks adamn(@hollislawfirm .com

JAMES BARRY, ESQ.

ADAM EVANS, ESQ.
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FLEMING NOLEN & JEZ, LLP
2800 Post Oak Blvd,, Suite 4000
Houston, TX 77056

{713} 621-7944

('}’ 13) 623 »-9638 {fax) _

AR incenmons

KELSEY L. STOKES, ESQ,

POGUST BRASLOW & MILROOD, LLC
Eight Tower Bridge, Suite 940
161 Washington Street
Conshohocken, PA 19428
(610) 541-4204

{61 E}) 941»4245 (fax}

TOBIAS L. MILLROOD, ESQ.

g¢:  David R, Kott, Esq. (via Lawyer’s Service)

LOMURRO, MUNSON, COMER,
BROWN & SCHOTTLAND LL.C
4 ParagonWay, Suite 1 00
Freehold, NJ 07728

(732) 414-0300

{732) 431-4043 (fax)
slomurrofirm.com

JOSHUA 8. KINCANNON, ESQ.

LEVIN, PAPAJITONTO, THOMAS,

MITCHELL, RAFFERTY & PROCTOR, P.A.

316 S, Baylen Street, Suite 600
Pensacola, FL 35202
rprice@levinlaw.com

ROBERT E. PRICE, ESQ.

Kelly 8, Crawford, Esq. (via Lawyer’s Service)

William M. Gage, Esq. (via UPS)
(. Brian Jackson, Esq. (via UPS)

Richard T. Bernardo, Esq, (via Lawyer’s Service)
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Plaintift [ Bocket No. Case Type Filing Firm
Aaron, i)_g_;_ﬁe% MIDAL-BTE1-18  {Proceed Ventral Pateh Locks Law Flemn
Abhold, Mark _ ‘ . : . ,
Abhold, Pam MUD-L-B763-18  [Proceed Surgical Mesh LICBS/Lavin Pagantonio

Adams, Richard

PID-L-8773-18

Proceed Surgical Mesh

Alcantara, Mariela
Hernandez-Sudiano, Antonio

MID-L-7718-18

Procesd Surgical Mash

Pugust, Braslow & Milrood &
Sanders Phillips Grossman

Alexancer, Disne

MID-L-6780-18

Procesd Ventral Patch

LMCBS/ Fleming, Nolen & Jeg, LLP

Alguacl, Lelle N Mi‘I}_L-?m:i?_m Prolens Merniz System meﬁ'ﬁjmmi% Molen & Jeg, 14P
Alumbaugh, Alan AMIDL-6782-18  [Procesd Ventral Pateh HMCBS/Hollis Law Firm
Lahvarato, Danny MID-L-6783-18 [Proceed Surgical Mesh HAMCRS

E‘ﬁnawam Vipis IMID-L-6784-18 | Proceed Surgical Mesh 1 WCBS/Hollis Law Firm

Asturd, Annetie .LMEQ—L~?§}13~13 Brolene Hernia System LMCBS/Allan Berger & Associates

Austin, Diana

WID-L-6786-18

Proceed Surgical Mesh

Pogust, Brasiow & Milrood &
Sanders Phillips Grossman

Austin, Jeffrey iMIDA-7014-18  {Proceed Ventral Patch LMC&S!Fiemiﬁ& Nolen & Jez, LULP
Roiley, Kernieth MID-L-7993-18  |Profene Hernia System  [LMCBS/Levin Papantonio
:«‘.53.“ fey, Lorl i
ﬁm_kg, Lucy MID-L-67B7-18  [Procesd Surgical Mesh LM&:&E}SLemm& Nolen & ley, LLP
Hassett, Richard MID-L-6788-18  [Proceed Ventral Patch LMCBS/Fleming, Nolen & Jez, LLP
Bean, Norman MID-L-6788-18  |Proceed Surgical Mesh i‘%Mi:Bﬁ;’?iém%n% Mojen & Jeg, LLP
rﬁfe&mﬁm Balph AMID-L-BA26-18  [Proceed Surgicsl Mesh LBACESHollls Law Firm
Benton, Timothy MID-1-6790-18 | Proceed Ventral Patch LMICBS/Levin Papartonio
Serton, Sheila i
Blackistone, Janice IMID-L-6794-18 | Proceed Surgical hMesh LMEBS/Fleming, Nolen & Jex, LLP
Blair, Joseph AMID-L-7085-18  |Proceed Surgical Mesh LMCBS/Junes Ward
Blocker, Shannon WHD-L-7035-18  [Proceed Ventral Petch Pogust, Braslow & Milrood
Bolyard, Glenn MID-L-B705-18  |Prolens Hernda System LMCBE/Hollis Law Firm
Booth, Gloriajean ‘ \ Pogust, Braslow & Milraod &
Booth, Russall MID-L-6796-18  |Proceed Surgical Mesh Sanders Phillips Grossman
Boston, Courtney IMIDLL-6799-18 | Prolene Hernia System iiMﬁBﬁ}‘?iammgf Molen & Jg2, LLP
Boving, Edwin MID-L-BB00-18  [Prolene Hernia System ILMCBS/Hollis Law Firm
Braden, Lsa BHD-L-B805-18  [Proceed Ventral Patch LMERS/Hollis Law Firm
Bradford, William IMID-L-6804-18  |Prolene Hernis System LMICRS/ Hollis Law Firm
Brawley, Ann IMIDL-7016-18  {Prolens Hernte System LMCES/Allan Berger B Associates
Briscoe, Anthony MID-L-6805-18  |Prolene Hernla Systerm Pogust, Braslow & Mirood
frooks, Carpline MID-L-6808-18  {Proceed Surgical Maesh LMCBS/Fleming, Nolen & Jeg, LLP
Brown, Lichel MID-L-7617-18  |Proceed Ventral Patch Pogust, Brastow & Milrood
Brown, Dorls
jpurns, Gregory MID-L-7018-18  |Proceed Ventral Patch LMCBS/Levin Papantenio
Burns, Edie

{Campbel, Cassandra

IMID-L-5812-18

Proceed Surglcal Mesh
Proveed Ventral Pateh

&

HLAACES/Hollis Law Firm

Capshaw, Clifton MID-L-6814-18  iProceed Surgical Mesh LMCES /Krause & Kinsman
Larison, Richard MID-L-70B6-18 [ Prolens Hernda System Pogust, Bra}e;i‘c: w & Milrood &
Sanders Phillips Grossman
(ushe, feanetie MID-1-7992-18  {Proceed Surgical Mesh LAACBT Hollis Law Firm
IChavirs, Juan IMD-L-8822-18  (Prolene Hernia System LMCBS/Krause & Kinsman
Classen, M“?‘" MID-L-7019-18  {Proteed Veniral Patch LMUOBS Allan Berger & Assotiates
lassen, Anthony €.

Clements, Charles

MID-| 682415

Procesd Surgival Mesh

E.M(:ﬁ&fﬂ&ming;, Né%eﬂ &% ey, LLP

{Rheingold Giuffra Ruffo & Plotkin, LLD




&
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Ch m, ﬁhem Marie IMID-L-6825.1%  |Proceed Surgical Mesh Pogust, Brasiow & Milrood
{Coleman, William CIMID-L-7400-18  |Prolene Hernia System LMICES/Hollis Law Firm
iCollier, Greg 5}‘#1%3*&6&26 18 IProceed Surgical Mesh LWCBSHollls Law Firem
LCordova, Michael MID-1-6827-18  |Proceed Surgical Mesh LMCBS Hrause & Kinsman
Corgan, Travis 10-L-7020-18  1Prolens Hernia System LMCBS/MicDonaid Worley
Cottle, Jason Eivna L-6B28-18  {Proceed Ventral Patch EMCRS/Hollis Law Firm
Cranwell, Patricia Procped Surgical Mesh — WMCBS/Hollis Law Firm

1Darnell, David.

SMID-L BB ST

%MEE%LJQ&B -18

Proceed Ventral Patch

LMCES/Flaming, Nolen & Jeg, UP

[avis, Russeli

MID-L-7719-18

Proceed Ventral Patch

{Pogust, Braslow & Mitrood &

{Davis, Kelly ‘ ‘ iSanders Phitlips Grossman
imﬁmba% Sary MID-L-6B30-18  {Proceed Ventrs! Patch LIACEE/Hollis Law Firm

Hielph, Terrie ) Pogust, Braslow & Milrood &
|Deliph, Matthew MID-L-7021-18  [Proceed Surgical Mesh Sarnders Phillips Grossman

Ohas, Alexsandro MID-L-6831-18  iProlene Hernia System LIACBE/Hollis Law Firm

‘mﬁ' Baﬁ:@ae‘a‘ MID-L-T022-1B  {Proceed Surgical Mash Pogust, Brasiow & Milrood &

i, John trvin ik ) Sanders Phillips Grossman
iDiloreto, Edward MID-L-BB32-18  {Proceed Ventral Patch LMCBE{F%&mmg WNolen & ez, LLP
{Dorman, John MID-1-7547-18 _ |Proceed Surgical Mesh LMCBS/Burke Harvey '
Eccles, Keith MIDA-6370-18  |Proceed Ventral Patch |LMICBS/Allan Berger & Associates
iEccles, Lauren | ‘
iEsping, Javier Ml&b?%? 18 Proceed Surgical Mesh | amc&si McDonald Waﬁ@f
Ealeon, Lioyd MID-L-7023-1%  IProceed Surgical Maesh LMCBS/MeDonald Worley
Farmer, Michag MID-L-7099-18  |Proceed Ventral Patch MBS/ Hollis Law Firm

Favors, Hoyd MID-L-6386-18  [Proceed Ventral Patch LIMCBS/Allan Berger & Associstes
Favors, Larol

Finoiti, lames MID-L-6833-18  {Proceed Surgical Mesh Rhweingold Giuffrs Ruffo & Plotkin, LLP
Fontenot, Emlly IMIDL-6844-18  [Proceed Ventral Patch LMCBS Hoilis Law Firm

Fowler, Susie MID-L-6845-18  [Proceed Venteal Patch LMCBS/Fleming, Molen & Jez, LLP

{Frank, Fontelia MID-L-7024-18  Proceed Ventral Paich LIACBSMrDonald Worley

Gaddis, Troy MID-L-6846-18 [Procesd Ventral Patch LRGBS Hotlis Law Firm & Holman Schiavone
{Gatves, Michael MID-L-6847-18  |Prolene Hernia Systern LMCBS/Hollis Law Firm

IGarner, Haley MID-L-7720-18  |Proceed Ventral Patch Sanders Phillips Grossman, LLC

Garrett, Shenecra IMID-L-6848-18  iProceed Surgical Mesh LMCBS/Fleming, Nolen & Jer, LLP

Gateley, brenda MID-L-6849-18 [Proceed Surgical Mesh LMCBS Hollis Law Firm

Gibson, Renes

MID-L-6850-18

Procesd Ventral Patch

LMCBS/Fleming, Molen B Jez, LLP

Godfrey, Holly

MID-1-6851-18

Prolene Hernia System

LMCBS Fleming, Nolen & Jez, LLP

Gold, Hene

MHD-L-G852-18

Procesd Surgical Mesh

Pogust, Braslow & Milrood

Gonzales, Maria

MID-1-6853-18

Proteed Surglcal Mesh

LMEBS /Fleming, Molen & lez, LLP

Gonzales, Ruben

Pogust, Brasiow & Milrood &

Gonzaler, Silvia MID-L-7260-18  [Proceed Ventral Patch Sanders Phillips Grogssman
Green, Margaret ?MIB«&%S??&SI Proceed Surgical Mesh LIWICRS/Hotlis Law Firm
Greenklepper, Rochelle MID-L-BE87-18  [Prolens Hernis System LMEBS/Fleming, Nolen 8 Jeg, LLP
Griffin, Charles IMIDL-E878.18  [Proceed Vertral Patch LMICBS/ Hollis Law Firm

Guidry, Stephanie MID-1-6879-18 | Procesd Surgical Mesh LMECBS/Burke Harvey

Gy, Loutse MID-1-7028-18  [Prolene Hernia System  [LMICBS/Allan Berger & Associates
Guy, Raymond _ )

Hall, Vivian _ MID-L-7029-18  [Proceed Surgical Mesh LMVICBS/Eleming, Nolen & Jeg, LLF
Hanson, Scott IMID-L-5813-18  |Proceed Ventral Patch LMCBS/Hollis Law Firm

P&ar&i?ng, Sheri MID-L-7030-18  |Proceed Surgical Mesh Pogust, Bra!si,ow & Milrood &
Harding, Hargis Sanders Phillips Grossman

Hart, Denniy MID-L-6880-18  [Proceed Surgical Mesh LMEBS /Hallis Law Firm
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MID-L-EBE]-18

Proceed Ventral Patch

|LMCBS/Fleming, Nolen & Jez, L1P

Hecker, Austin
Handrix, Patricia

MID-L-5882-18

Procesd Surgical Mesh

|LMCBS/Fleming, Nolen & lez, LLP |

}i&nie’gg James

MID-L-6883-18

Frolene Hernia System

|Rheingold Giuffra Ruffo & Plotkin, LLP

Henry, Tracy

SMID-L-7031-18

Prolene Hernia Systern

ILMOBS Fleming, Nolen & Jeg, LLP

Hickey, Barble
Hickey, John

MID-L- 772118

Prolene Hernia System

|Pogust, Brasiow & Milrood &

Hinn, john

Holland, lames

. |Sanders Phillins Grossman
‘ MiD-L-6BBA-18  {Proceed Surgical Mesh LMCBS/ Hai%i_s Law Firm
Hodge, Pamels MID-L-6887-318  Procesd Surgical Mesh [LMCESHollis Law Firm & Burke Harvey
mew 03218 |Brolene 3D |Popust, Brasiow & Milrood &

{Sanders Phillips Grossman

Holman, Raymond
Hotman, Cora. .

MID-L-GRE8- 18

Proceed Surgical Mesh

IPogust, Braslow & Milrood

House, Angelp

MIDL7132.18

Procead Surgical Mesh

WRCBSFleming, Nolen & Jeg, 11D

|

j’?iughey, Lance MID-L-7033-18 |1 0ceod SUrBICal MESh &, s htolis Law Firm

A , ___1Prolene Hernia System _

iisﬁii, Freedom MID-~7034-18 Proceed Ventral Patch LRACES Moils Law Firm

Jacuzz, Vieror MID-L-7035-18  IProcesd Ventral Patch {LMCBS/Hollis Law Firm

Johnson, Anna MID--7036-18  Proceed Surgical Mesh LMICES/Hollis Law Firm

Johnson, Cathy IMID-1-6889-18  {Proceed Ventral Patch LMCBS/Fleming, Nolen & Jeg, LLP
?ohnsar}  Heather IMID-L-6890-18  [Prolene Hernia System LMCBS/Krause & Kinsman,__
Iohnsen, Shaunta MID-L-B891-18  IProcead Surgical Mesh LMCBSHollis Law Firm

Jones, Christing MID-L-6BR2-18  Proceed Yentral Patch LACRS L evin Papantonic

Jones, Eugenia MID-L-6906-18 o gz:z i‘;ﬁ;‘ ;s;‘; % Ipogust, Brasiow & Milrood
livnes, Georcle WMID-L-6R08-18 [Procesd Ventral Patch LMCBS{%%&M% Molen & Jer, LLP

Kiger, Claude

NID-7325-18

Procesd Surgical Mash

LAALBS/ Burke Harvey

Kinder, Marion
Kinder, Dorma

MID4-7722-18

Procesd Yentral Patch

1Pogust, Braslow & Milraod &

Sanders Phillips Grossman

}Kr&h&ﬁ%ﬁéerm Danise IMID-L-B309-18  |Proceed Ventral Patch LMCBS/Krause & Kinsman
Landers, julie IMID-L-6760-18  |Proceed Surgical Mesh LGRS Hollis Law Firm

}gﬁ, Christine IMID-L-6910-18 [ Proceed Ventral Patch LMCBS/Fleming, Nolen & Jes, LLP
Lecza, Cheryi IMID-L-6912-18 | CeeASUBICAI MESR & e mofis Law Firm

) Prolene Hernia System

Lindly, James IMIDL-6913-18 [ Prolene Hernia System LMCBS/Krause & Kinsman
Undsay, Scoty IMID-1-6874-18 [ Proceed Ventral Patch :Paggxst, Braslow & Milraod
Linnenbrink, Christina IMIDL6918-18  (Procesd Ventrsl Palch LIACES/Hollls Law Flem

Uoyd, William IMID-1-6817-18 | Proceed Wentral Patch LMUBSHollis Law Firm

iptridge, Robin IMID-L-6925-18  Prolens Hernia System LMCBSHollis Law Firm

Lowe, Santra MD-1-6826-18 Proceed Ventral Patch L&écs&ﬁmmi% Molen & fez, LLP

Lowrey, Robert

MIDL-5930.18

Proceed Surgical Mesh

Goldman Scarlato B Penny

tutan, Daniel

Popust, Braslow & Milrood &

i MID-L-7279-18 Procesd Ventral Patch e
Luian, Irmma Surders Phillips Grossmen
Lyneh, Boy MHD-L-6931-18  [Proceed Ventral Patch LMCBS/Fleming, Nolen & ey, LLP
Lyan, Michael MID-L-7037-18  [Procesd Ventral Patch LICES/Levin Papartonio
$dack, Edward ) .
Niack, Robin MID-L-6332-18  [Procesd Surgical Mesh Pogust, Braslow & Mifrood
Manstas, Joseph MID-L-6934-18  |Prolene Hernia Systam LBACBS/Hollis Law Firm
Mahne, Edward MID-L-FO38-18  Prolene Hernda System LMCBS/Alan Berger & Associates
fMahne, Gale ‘ ‘
' Proceed Surgical Mesh & . , ,
©Mangan, James MED--7BBE-18 Proceed Ventral Patch LBACRS Hollis Law Firm
Sartirez, Anna WID-1-8025-18  [Proceed Ventrsl Paich MBS
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&Ms:x_umjcs;g Nancy

iMiD—bSQQﬁ*lB

Proveed Surgical Mesh

P : ‘ -
IMasingo, lerrl MID-L-6935-18  [Proceed Surgical Mesh Pogust, Bra:s Efm & Milroad &
; Sanders Phillips Grossman
1Mata, Raul IMID--6936-18  [Prolene Hernia Systam LMCBS/Fleming, Nolen & Jez, LLP
athews, William _AMID-L-6837-18  iProceed Surgical Mesh LMCBS/Fleming, Nolen & Jez, LLP
{Matz, Michael MID-L-6331-18  [Proceed Surgical Mesh .. 1LMCBS/Hollis Law Firm
IMeCutcheon, Deanna MID-L-8933-18 [ Proceed Surgical Mesh LMCBS Hollis Law Firm
MeLutcheon, Teresa IMID-L-T039-18  iProcesd Surgical Mesh LMEBS Hollis Law Firm
gM&NEMﬁﬁm . q hﬁlt}_&«?ﬁ_ﬁ&w Pms:egd Sm‘gimi Snsh LMCBS Hollls Law Firm
idiller, Rpnald AMID-L-6340-18  Profene Hernie System LMCBS Rrsuse & Kinstat
iMoors, Rochelle CIMID-L-TO41-18  Proceed Yentral Patch LMCES McDonald Worlay
Morrone, Adels IMID-1-6942-18 | Procesd Surgical Mesh LIACBS/ Hnllis Law Firm
Moshy, Russell WHO-L-6943-18  iProlene Hernia System |LCES fPleming, Nolen & Jez, LLP
Moskowitz, Scott IMID--6945-18  [Prolene Hernia System {Lotks Law Firm
Moeuntioy, James LMCBS

Mulling, Iames

TMID-L-7548-18

Prolene Hernia System

ILMCBS Hollis Law Firm

Mu‘niz, Ri‘ck_ IMID-1-6947-18 m::,em Eurglcal Mesh ILMACES Hollis Law Firm
Wunoz, Rhonda MID-L-7342-18  iProlene Hernia System [LMCBS/Altan Berger & Associates
Murphy, Karen AMID-L-7042-18  Proceed Ventral Patch ILMCBS/Allan Becger & Associates
:ﬁﬂtsan, i{nut? MID-L-6420-18  [Proceed Ventral Patch LMCES
Melson, Jasmine o oo
Newburn, Nakeishs MID-L-6840-18 Proceed Surgical Mesh |LMICES/Hollis Law Firm
imewimm fenneth MID-L-7043-18  (Procesd Surgical Mesh {EMCBSHolis Law Firms
Newman, Stephen MID-L-6850-18 [Prolene Hernia System ILBMCBS
Noakes, Kerneth MUD-L-6U51-18 | [Procesd Ventral Patch LMC%S[Weméng, Nolen & Jey, LLP
Momikes, Michas! MID-L-7044-18  [Prolene Hernia System ‘ LM?:Z&&%!FEemén& Nolen & Jaz, LLP
{ur, Lmdt’sa MID-L-7045-18  [Proceed Surgical Mesh Rheingold Giuffra Ruffo & Plotkin, LLP
iNuri, Fatmir
; flesty, Stephanis MID-L-7310-18  [Proceed Surgicsl Mesh Baron & Budd
Palka, Mary MID-7047-18  iProceed Surgical Mesh HMCES/Fleming, Nolen & Jez, LLP
%P*arham, Radrick MID-L-6952-18 [Proceed Ventral Patch LMICRSS Fiem%n& Malen & Jeg, LLP
3?&3{:\-(@, Jonathan IMID-L-BBR2-18  [Proceed Ventral Patch LM&&%{ Fiemin& Nolen & Jez LLP
Pepper, Timothy ' {Pagust, Brasiow & Milrood &
8D 7723 ‘
Pepper, {ynthia L7723-18 pmm@ Hernia System Sanders Phillips Grossman
Perez, Joseph MID-L-7048-18  [Proceed Surgical Mesh {LMCBS /Hollis Law Firm
Farer, Maria AMID-L-8854-18 Proceed Surgical Mesh LMECBS/Krause & Kinsman
. Pogust, Braslow & Milrood &
Perer, Nura MID-L-6955-18  [Prolene Hernia Eyste.m Sanders Philips Grossman |
Phillips, Tammy MID--6369-18 Pmmﬁ_d Ventral Patch LMCBS/Allen Berger & Associates
il I
Plerce, W{v Lee MID-L-7049-18  {Prolene Hernia System LMCBS/Allan Berger & Associates
?é_en':_e;f, Teri
;:::z;: jzgjzy MID-L-6956-18  |Procesd Ventral Patch LMCBS/Levin Papantonio
Fiper, lames MID-L-7282-18  [Procesd Surgical Mesh Pogust, Bra‘si(cw & Mtirood &
Sanders Phillips Srossman
. : g
Ransford, Michagl IMiDL7090.2g | roceed Surglcal Mesh & 4 e oths taw Firm
o Proceed Ventral Patch
Redding, Shonna IMID-L-B887-18  [Proceed Ventrad Patch LAACRSHodlis Law Firm & Holman Schiavone
Reed, lames FMID-1-6318-18  Prolensg Hernia System LRGBS Hollls Law Firm
Reynolds, Burton MUD-L-6559-18 Procesd Surgical Mesh LA RS fHonilis Law Firm
Rice, Melissa MID-1-63560-18  |Procesd Surgical Mesh LRGBS/ Hollls Law Firm
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TRigney, fonetta

MID-L-7724-18

Prolene Hernla System

7
ILMCBS/Levin Papantonio

Rigney, Darell
iﬁgas; Angelina

MID-L-B961-18  [Profene Hernia System LMICES/Hollis Law Firm
Rudenauer, John MID-L.7050-18  |Proceed Ventral Patch  [Cowper Law
‘?éc}hrimr, Vasenia MID-1-6062-18  [Proceed Veniral Patch LMCBS/Hollis Law Firm
Scabes, lerry IMID-L-6964-18  (Procesd Ventral Patch LMCBS/Fleming, Nolen & Jez, LLP
Senkel, Witliam WMID-L-6965-18  Prolene Mernla System LIACBS/Holls Law Firm

!Shackéi_fani, Cecella

d, ¢ LIMID-L-6966-18  (Froceed Ventral Patch LMCBS/Fleming, Nolen & ey, LLP
Shaw, Jerry WID-L-7051-18  {Prolens Hernia System LMCES/Hollis Law Firm

Sheplerd, Terry R

NI OB T 18

Brocesd Ventral Pateh

{LMCBS/Fleming, Nolen & Jez, LLP

-‘ﬁcibag Ioseph MID-L-7D52-18  [Proceed Ventral Patch LMCBS/Fleming, Nolen & Jez, L1P
Smith, Dlane {MID-L-6990-18  [Proceed Ventral Patch {LMCBSFleming, Nolen & Jez, LLP
Smith, Joseph _ MID-L-6921-18 Proceed Ventral Patch Papust, Braslow & Milrood

| Smith, Terrence MID-L-6992-18  [Prolene Mernia System LMCES/ Levin Papantonio

|Smith, Lucy |

{Snyder, David AMIDAL-6993-18  [Procesd Ventral Patch {LMCBS/Krause & Kinsman

[Snyder, Rick

IMID-1-7053-18

Profens Heraia Systern

Popust, Brasiow & Milirood

Soares, Calvin IMID-L-6994-18  [Prolens 3D LMCBS/Fleming, Nolen & ez, LLP
Spears, Mark MID-L-7054-18  |Proceed Surgical Mesh LMCBS/Hollls Law Firm
Strauss, Nathan WD TOB518  (Prodene Hernle Svysterm Aheingold Giuffra Ruflo & Plotkin, LLP
Strawser, Janice MID-L-6996-18  {Proceed Yentral Patch LMCBS/Burke Harvey
iSraroieta, Cheistopher IMIDL-E897-187  Brolene Hernla System UMCBS/Holls Law Firm

TTavian, Michael

MID-(-6898-12

iProlene Hernla Systemn

LBACEL Holls Law Flrm

Pogust, Brasiow & Milrood &

| Taylor, Cindy WHO-L6955-18  1Proceed Surgical Mesh Sanders Phillips Grossman
| Phibodaus, Cecile MID-L-7056-18  |Proceed Ventral Patch LMCBS/Allan Berger & Associates
Thibodsux, Danny i ‘ .

Trebolo, Ir., Walter IMID-L-7000-18  [Proceed Surgical Mesh LMCBS/Hollls Law Firm

ﬁgien Daniel MID-L-T001-18  {Proceed Ventral Patch LIMCRS
isey, Cheisting WMID-L-7002-18  {Proceed Surgical Mesh LMC&SJ?%&m%ﬁ% Nolen & Jez, ULP
Warner, Rebecca WMID-LS814-18  1Proceed Verdral Patch LMICBS Hollls Law Flem
’Mh&ﬂg Willlam MID-L-7057-18  (Proceed Ventrad Pateh %,M{;&&fﬁmﬁs Law Flem

Vernick, Emmy WMil--5368-18  Proceed Ventral Patch LMEBS/Alian Berger & Associates
inas, Danisl O IMIDL-7003-18  [Prolene Hernia System Rheingold Giuffrs Ruffo & Plotkin, LLP
IWard, Sue IMID-L7004-38  {Proceed Surgical Mesh LMOBS/Fleming, Nolan & Je, LLP

Warr, Anita MID-L7058-18  |Proceed Surgical Mesh || Jeust, Braslow & Milrood &

Sanders Phillips Grossman

Waterfield, Floyd
Wawrfiai;& Debra

MID-L-7D55-18

Proceed Ventral Patch

LMCRS/Levin Papantonio

{Waetch, Debi MID-L-7060-18  iProceed Surgical Mash ILMCESfLevin Papantonio
§Wh§w, Steve MIL-L-FOE1-1B  Procesd Surgical Mash LWMCBS/Hodlis Law Firm
Whitfield, Michael
’ D-1-7005-18 (P i Patch ILMCB

Whitfield, Melissa M 1 roceed Ventral Pate | CBS

Williarns, James MID-L-7006-18  [Procesd Ventral Patch LMCBS Hollis Law Firm
TWilHars, Sherman MID-L-B378-18  [Proceed Sargimi hesh iMCBﬁg’Ff&min& Nolen & ez, LIP
Wilson, Donald ' '

‘ MID-L-7007-18 P Hernia Syst Locks Law Fi
Wilson, Bernadette rodene Hernla Systam 3¢ w. irm
Wolfe, Donna MID-L-7008-18  |Proceed Surgical Mash Pogust, Braslow & Milrood &
Sanders Phillips Grossman

Wotte, Patty MID-L-7008-18  |Proceed Surgical Mesh Pogust, Braslow & Milrood
Wonds, Liss MUD-L-7010-18 iProceed Vertral Patch LMCBS Krause & Kinsman







NOTICE TO THE BAR

MULTICOUNTY LITIGATION - PHYSIOMESH FLEXIBLE COMPOSITE MESH LITIGATION

A previous Notice to the Bar requested comments on an application for multicounty
litigation (MCL) designation of New Jersey state-cowrt Jitigation alleging injuries resulting from
use of certain hermia mesh products. This Notice is to advise that the Supreme Court, after
considering the application and the comments received, has determined to desipnate only the cases
involving ellegations of injuries from use of Physiomesh Flexible Composite Mesh as
multicounty itigation. The Court has assigned this MCL to Atlantic County for centralized case
management by Superior Court Judge Nelson C. Johnson,

Published with this Notice is the Supreme Cowt's July 17, 2018 Order. This Order is
posted m the Multicounty Lﬁtﬁgmmﬁ Cemmr Bt ooty sovdebarneyaima Aadea himd on
the Judiciary® i 0y, }udge Johnson's Initial Case Management Order will
be posted in the Multicounty Jizégalian Cﬁ’m@r once issued.

Questions concerning this matier may be direcied to Taironda E. Phoenix, Esg., Assistant
Direetor for Civil Practice, Administrative Office of the Courts, Hughes Justice Complex, P, O,
Box 981, Trenton, New fezsm €i86?5 0@81 telephone: (609 B15-2900 ext. 54901; e-mai
address: Cesate

%&m A N

Clern A, Grant, LA D, v
Acting Administrative Director of the Courts

Dated: August 15, 2018




SUPREME COURT OF NEW JERSEY

Cn application made pursuant to Rule 4:38A and the Multicounty Litigation
Guidelines promulgated by Directive # 08-12 in accordance with that Rule, it is hereby
QORDERED that al pending and future New Jersey state court actions against Johnson &
Johnson and Ethicon, inc., alleging injuries as a result of use of Physlomesh Flexible
Composite Mesh be designated as mullicounty ltigation {"MCL"} for centralized
management purposes; and

itis FURTHER ORDERED that any and ali such complaints that have been filed
in the varicus counties and that are under or are awalling case management and/or
discovery shall be transferred from the county of venus to the Superior Court, Law
Division, Atlantic County and that, pursuant to N.J. Const, (1947), Art Vi, ssc.2, par.3, the
provisions of Rule 4:3-2 governing venue in the Superior Court are supplemented and
relaxed 3o that all future such complaints, no matter wheare thay might be venued, shall
be filed in Atlantic County; and

s FURTHER ORDERED that Superior Court Judge Nelson C. Johnson shall
overses management and trial fgsues for such cases and may, in his discration, relumn
such tases o the original county of venue for digposition, and

itis FURTHER ORDERED that no Mediator or Master may be appointed in this
iHigation without the exprass prior approval of the Chief Justics.

For the Court

v »i&; ' o v

S SR S AU S
Chief Juglice

Dated: July 17, 2018
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LOMURRO, MUNSON, COMER, BROWN & SCHOTTLAND, LLC
NTTORNEYS AT LAW
MORNMOUTH BXECUTIVE CENTER
%&“ 4 PARAGDN WAY
BHTE 100
FPREEHOLD, BEW JEREEY 07720
(732} 414-0300
FAX (732 431-4043

Wabsite:
W, LOMURROE AW £k
Joshua 8, Kineannon, Ksq. ikincannnsilomurmiinenm
Divuet Diad - (752) 4140258 Beply to Freehold
NJ Atrerney 13 BI4052000 Dept, Fax - {T32] 4314043
@ February 28, 2018 il

The Hon, Glenn A, Grant, LA D,

) Admipisteative Director of the Courts

s Adminisirative Otfice of the Courts of the State of New Jersey
Richard 1. Hughes Justice Complex
25 W, Market Streat
Trenton, New Jersey 08625

L Re:  Application Pursnant to R, $:38A *Centralized Management of Multicounty
Litigation™) Request for Multi-County Litigation Designation for Ethicon
Multi-Layered Hernia Mesh

i2ear Judge Grant:

The below attorneys and firms submit this lelter on behalf of sixty-two Plaintiffs who have
cases {iled in Bergen County, New Jorsey involving one or more Multi-Layered Hernia Mesh
products designed, manufactured, marketed, and sold by Defendants, Johnson and Johnson end
Frhicon, Inc. {gollectively “Defendams™))  We wiite to advocate for a Multi-Comty Litipation
designniion iy accordance with Rule 4:38A. There are dozens, if not hundreds of additional cases
invelving Defendants” Multi-Layered Hernia Mesh, as deseribed below, which will be filed  the
near Futie, In addition 10 those cases, our current assessoiont of firmy representing Plaintiffs
alleging injuries from hernia mesh products suggests that several hundred more cases involving
Diefendants” Multi-Layered Hernia Mesh will be filed.  Accordingly, MCL desipnation is
& appropriste sud we respectfully submit that MCU designation before The Honorable Rochelle 1.
{ Have, 15O i Borgen County will conserve resources, reduce vost, elimmate delay, and redpc

the likelihood of inconsistent resulis.

! Epe pltached Exhabit A for the complete sl of cases.




This application addresses the approximately 62 currently pending cases, and any future
similar cases filed in the Superior Court alieging that Defendants’ Multi Layered Herpia Mesh was
defective, and that those defects caused the mesh 1o fall, wsmltmg in serious injuries and the need
for additional medical intervention,

The products referred to throughout this application as “Muli-Layered Hernia Mesh™ were
all manufactred and sold by Defendants and arve all polypropylene-based mesh prosthetics
indicated for the repair of hernias, including: Proceed Swgical Mesh, Proceed Ventral Patch,
Physiomesh Flexible Composite, Prolene 3D Polypropylene Patch, and Prolene Hemia Systen.
Plaintiffs allege that these products ave defective and unsafe for their designed and intended vse.

Although Defendants manufacture and sell 3 wide variety of hernia mesh prosthetics, many
of which are made of polypropylene, Defendants’ Multi-Layered Hernia Mesh share one important
characteristic: all of the subject products feature one or more deviations from an uncoated, two-
dimensional polypropylene mesh design, devintions which (1) increase the type and rate of serious
complications and (2) were introduced in order o increase sales by making implantation
procedures faster, vather than safer or moge effective. These Multi-Layered Hernia Mesh also
share onc or more of the same or stimilar constituent materinls, and are all manufactured and
distributed by Defendants.

CEED SURGICAL MESH AND PROCEED VENTRAL PATCH

Proceed Surgical Mesh (“Proceed™) and Proceed Ventral Patch {(“PVP”} are hernia mesh
products that have been found to confribute to adhesion formation by operation of multiple design
defects. Defendants knew or should have known that was not an effective adhesion prevention
barrier and in fact leads to the formation of adhesions, which can be painful and sometimes life-
threatening, Proceed and PYP have an alarmingly high rate of mechanical failure, sometimes
described by surgeons as “Proceed rupture®,

PHYSIOMESH FLEXIBLE COMPOSITE

The Physiomesh Flexible Composite (“Physiomesh”™) is marketed as an anti-adhesion
barrier mesh, in which the barrier layer that is supposed to prevent scar tissue formation is present
on both the side of the mesh which faces the bowel andf the side which faces the ahdominal wall.

Utilizing an anti-adhesion barrier on the side of a polypropylene hernia mesh grafi that
faces the abdominal wall increases the risk that the graft will not incorporate into the abdominal
wall, causing the graft to fold, buckle, and migrate, posing a threat to adjacent organs.
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Poliglecaprone is also known to incite an inflanunatory response in soft tissue, causing
comptications. Defendants were aware of this predisposition prior to market launch of the
Physiomesh,

In May of 2016, Defendants issued a “Field Safety Notice” relating to the Physiomesh
product, to hospitals and medical providers in various countries worldwide. I this Urgent Field
Safsty Notice, Defendants advise these providers of “a voluntary product recall™,

The Prolene 3D Polypropylene Pateh (“P3D”) is a munlti-layered, three-dimensional mesh
device. This product is often used to repair inguinal hernias and the design contemplates that the
mesh acts a5 a“plug” in the abdominal cavity, while it secures the repair at the anterior abdominal
wall. The design of the P3D is problematic. The intense foreign body inflammatory response
causes contracture to the tissue and mesh,

Prolens Hernia System (“PHS™) is a wulti-lavered, tnee-dimensional mesh device
Defendants market PHS for both ingninal and ventral hernia repairs. The PHS is intended 1o
minimize the probability of hernia recurrence, but the design results in an intense foreign hody
inflammatory response which can cause a cascade of injurions complications, including but not
Hmited to profound contracture of the mesh, chronic and debilitating pain, mesh migration and
grosion inte nearhy organs.

Ag set forth in the goidelines, multi-county litigation i3 warranted when a litiation
volves a large number of parties; many claims with common, recurrent issues of law and fact;
there is geographical dispersion of parties; there is a high degree of commonality of injury; there
is a value interdependence between different claims; there is a degree of remoteness between the
court and actual decision makers i the litigation; among other considerations.

This ltigation meets the sbove criteria, There are many conunon, recurrent issves of law
andd fact that are associated with this class of products. These producis share common Defendants
{and tikely the same corporate witnesses), designs, materials, manufactuing and production
methods, and underlying science. Additionally, therve is geographical dispersion of the parties {as
these products were sold throughout the nation), a high degree of commonulity of injury; and a
likely value interdependence among different claims. All of these considerations warrant MCL
designation. The same policies and factors which led the Supreme Court to decide on October 12,
2010, that all pending and future Ethicon and J&J pelvic mesh cases should centralized for
mamagement purposes (htipsifwww judichary,s i),

Coibrereboneiiitotodtets Mbomsstisp i SRR AROR S A S

should compel the granting of the instant application.
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At least 62 cases have alveady been filed, and all involve the recurrent legal issues of design
defect, failure to wamn, breaches of warranties and the possibility of manufacturing defects, There
are significant overlapping factual liability issues relating to the selection of the polypropylene and
ather materials utilized in Defendants” Multi-Layered Hernia Mesh, how it was manufactured and
sterilized, the nature of the defect, any delay or failure in recalling the products, failure 1 comply
with good manufacturing practices, and a host of other related factual issues,

Separate discovery demands have been served in many of the cases, including pathology
requests necessitating a uniform pathology protocol. MCL designation is appropriate for these
cases, and future filed-cases involving Defendants’ Multi-Layered Hernia Mesh, as it will allow
for efficiencies in discovery that will conserve the resources of the parties and the judicial system,

At the present time, we do not know precisely how many of these products have been
implanted in patients in the United States, but publicly available information indicates there are
thousands—if not tens of thousands-—of these products implanted into US citizens,

Pursuant to the Mass Tort Guidelines and Criteria for Designation, questions of fairness,
the locations of the parties and counsel, and the existing civil and mass tort caseload are cemsxdared
in determining where to centialize the management of a mass tort case.

Bergen County is the best venue for the consolidation of the Ethicon Multi-Layered Hemis
Mesh cases, The previously-filed Ethicon Multi-Layered Hernia Mesh cases are all pending before
various judges in Bergen County. Discovery is underway and has been exchanged in several cases.
Geographically, the Bergen venue is conveniently located to regional and international airports.
Bergen is within driving distance of Defendant Ethicon’s headquatters in Somerville, as well as
Defendant Johnson & Johnson's headguarters in New Brunswick,

The existing civil and mass tort caseload in the venue is also an important factor in selecting
an MCL venue. According to the New Jersey Courls’ website, seven MCLs are pending in the
Middlesex County Superior Court, five MCLs are centralized in the Atlantic County Superior
Court, (including the most recently assigned MCL, the Firefighter Hearing Loss MCL), and seven
MCLs are pending in the Bergen County Superior Court. In addition to their non-asbestos MCL
docket, Middlesex County slso has over four hundred active asbestos cases as well a3 twenty-
seven consumer fraud class actions. In Bergen however, the Stryker Trident Hip Implant
Litigation is all but completed, the DePuy ASR Hip Implant litigation announced a global
settlement in November 2013, the Stryker Hip/ABG 1 litigation announced a global settlement in
December 2016, and the Pompton Lakes MCL has also recently concluded, The resolution of
those matters will reduce the Bergen County MCL caseload significantly.
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Additionally, Bergen County Superior Court has gained substantial, relevent knowledge in
handling the current and prior pelvic mesh cases, including knowledge regarding these Defendants,
the materials, manufacturing and sterilization processes used by mesh manufachurers, sud the
regulatory processes involved in marketing and recalling such devices,

Tudge Racheile L. Harz, who oversees all MCLs in Bergen County and who has already
been assigned 6 of these cuses” would be an idest judge to handle this litigation. Judge Havz has
valugble experience, including presiding over the Pelvic Mesh litigation, which imvolves
overlapping science and the smme Defendants. Judge Harz has presided aver the Pelvic Mesh
Titigation since if was re-assigned to her in August 2016, and since that time bas issued over 300
orders, conducted nomerons conferences, and has shown a remarkable understanding of the
complex scientific issues of Pelvic Mesh, and their intrinsic intervelationship to the legal issues.
Many of these svientific and legal issues will predominaie in the Ethicon and J&J Hemnis Mesh
litigation. Accordingly, by far the most logical and {aiy procedure for the litigants would be for
these cases to remain in Bergen County before Judge Hurz,

In hight of el the factors discussed above, Plaintiffs respectfully reguest that the New Jersey

Supreme Court designate the Bthicon Multi-Layered Hemia Mesh cases for MCL management in
the Bergen County Superior Cowrt before Judge Harz,

Respentfully submitied,

LOMURRO, MUNSON, COMER,
BROWN & SCHOTTLAND, LI.C
4 Paragon Way, Suite 100

Frechold, N 07728

{7323 4140300

{?32} 43%4{)41 (f’&x}
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THE HOLLIS LAW FIRM, P.A.
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Overland Park, KS 66207
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(913) 385-5402 (fax)
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L FLEMING NOLEN & JEZ, LLP POGUST BRASLOW & MILROOGD,
2800 Post Quk Bhed,, Suite 4000 LLC
Houston, TX 77056 Eight Tower Bridge, Suite 940
{713) 6217844 161 Washington Street
{113) 62}-%”%3 (f‘ax} Counshohocken, PA 19428
i Relses stobauin {B10) 9414204
{6107 941-4245 (fax)
SEHU AHomeys com
N KELSEY L. STOKES, ESQ. QW =

KERAUSE & KINSMAN, LILC
4717 Grand Avenus, Suite 250
Kansas City, MO 64112

{816} 760-2700

{8!6} T60-2800 {fax)
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ROBERT L. KINSMAN, ESQ.

LEVIN, PAPANTONIO, THOMAS,
MITCHELL, RAFFERTY & PROCTOR,
PA.

316 8. Baylen Street, Sujte 600

?cﬁzzsawla, FL 35202

ROBERT E. PRICE, ESQ.

JEK ulm
Fnel

TOBIAS L. MILLROOD, ESQ.

LOCKS LAW FIRM
801 North Kings Highway
Cherry Hill, NJ 08034
{8563 663-8200

(856) 661-8400 {fax)

MICHAEL GALPERN, ESQ.

JAMES BARRY, ESQ.

L Cor Kelly S, Crawford, Esq. {via repular mail)
David R, Kott, Euq. {via regular mail)
(. Brian Jackson, Esq. (via vegular mail)
Fred E. Bouw, 1, Esq, {via regular mail)
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EXHIBIT A
Plaintiff DocketNo. |  Assigned Judge Firm

| Aaron, Daniel BER-L-870-18 | Rachelle L. Harz Locks Law Firm

Adams, Donna | BER-1-728-18 | Mary F, Thurbar | Hollis Law Firm/Lomurro Law Firm
' Alexander, Diane | BER-L-1241-18 | Robert . Wilson Fleming, Nolen & Jez, LLP/Lomurro Law Firm

Alumbaugh, Alan | BER-L-207-18 | Gregg A, Padovano | Hollis Law Firm/Lomurro Law Firm
| Alvarado, Danny | BER-L-1479-18 | Christine A, Farrington | Lomurro Law Firm
Anawaty, Viols | BER-1-1516-18 | Walter F, Skrod { Hollis Law Firmy/Lomurro Law Firm

Bassett, Richard | BER-L-7836-17 | John D. O'Dwyer Fleming, Nolen & Jez, LLP/Lomurro Law Firm

Bean, Norman | BER-1-198-18 | Lisa Perex-Friscia Fleming, Nolen 8 Jez, LL8/Lomurro Law Firem
Campbell, Cassandra | BER-1-8098-17 | Lisa Perez-Friscia Hollis %wi?émﬂmurrﬁ Law Firm
| Capshaw, Clifton BER-1-1530-18 | Mary F. Thurber Krause & Kinsman/Lomurro Law Firm
Clark, Jeneen | BER-L-691-18 | Charles £, Powers Hollis Law Firm/Lomurro Law Firm
Cottle, Jason BER-L-7065-17 | James I Detucs Hollis Law Firm/Lomurro Law Firm
 Crossland, Stephanie | BER-L-729-18 | Mary F. Thurber Hollis Law Firm/Lomurro Law Firm
Dennay, Robert { BER-L-732-18 | Iohn D. O'Dwyer Hollis Law Firm/Lomurro Law Firm
| Dias, Alexsandro BER-L-1471-18 | Rachelle L. Harz Hollis Law Firm/Lomurro Law Firm _
Diloreto, Edward BER-L-1018-18 | Walter F, Skrod - Fleming, Nolen & Jez, LLP/Lomaurro Law Firm
| Dollanmeyer, Terry BER-L-774-18 | Rachelle L. Harz Hallis Law Flrm/Lomurro Law Firm
Flelding, Chad BER-L-633-18 tisa Perez-Frischa Hollis Law Firm/Lomurre Law Firm

Fontenot, Emily

BER-L-1513-18

- Gregg A, Padovano

Holfis Law Firm/Lomurro Law Firm

Fowler, Susie

BER-L-B572-17

 Rachelle L. Harz

Fleming, Molen & lez, UP/lomurro Law Firm

T BER-L-658-18

Gaddis, Troy James . Deluca Hollis Law Firm & Holman Schisvene/Lomurro Law Firm
| Galvez, Michaei BER-L-1393-18 | Lisa Perez-Friscla Hollls Law Firm/Lopmurro Caw Firm
Gateley, Brenda | BER-L-9151-17 | £stela M. Dela Cruz | Hollis Law Firm/Lomurro Law Firm
| Gibson, Renee BER-L-1110-18 | Gregg A, Padovano Fleming, Nolen & Jez, LIPALomurre Law Firm
Gold, flene BER-1-8037-17 | John D, O'Dwyer Pogust, Brasiow & Milrood
| Griffin, Charles | BER-L-BR827-17 | Mary F. Thurber Hollis Law Firm/Lomurro Law Firm
i Hart, pennis 1 BER-L-1345-18 “Estela M, De La Cruz Hollis Law Firm/Lomurro Law Firm
Hallimon, Thomas BER-L-694-17 | Lisa Perez-Friscia Hollis Law Firm/Lomurro Law Firm
Jarrell, Sara BER-L-775-18 | Christine A, Farrington | Hollis Law Firm/Lomurre Law Firm

Jennings, krr?

- BER-L-777-18

Christine &, Farrington

Holils Law FirmfLomuren Law Firm

i Juhnson, Steven

BER-L-77B-18

Christine A, Farrington

Hollis Law Firm/Lomurra Law Firm

i Kermedy, Beyan

BER-L-779-18

Christine A. Farrington

Hollis Law Firm/Lomurro Law Firm

Krampen-Yerry, Denise

BER-L-1466-18

James |, Deluca

Krause & KinsmanfLomurro Law Firm

Lang, Christine

BER-L-1067-18

Racheite 1. Harz

Fleming, Nolen & ez, LLP/lomurro Law Firm

 Lindly, James

BER-L-1402-18

fobert L. Polifrond

Krause & Kinsman/Lomurrc Law Firm

Linnenbrink, Christing

BER-L-BB29-17

Mary F. Thurber

Hollis Law Firm/Lomurro Law Firm

Lotridge, Robin

BER-L-1467-18

Racheble L, Harz

Hotlis Law Flr/Lomurro Law Flom

Maestas, Joseph

BER-L-1456-18

Estela M. De La Cruz

Hollis Law Firm/Lomurro Law Firm

artin, Marvin

BER-1-9127-17

dary F. Thurber

Opbory Mihm, LAP Lomurro Law Firm

Mckinney, Earl

BER-L-780-18

Christing A, Farringion

Hollls taw FlirmfLomurro Law Flrm
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| Miﬁ&gn Traces BER-L-695-18 | Lisa Perez-Friscla Hollls Law Flemn/Lomurre Law Firm
Mioore, Tammy BER-L-697-18 | Lisa Perer-Friscla Hollis Law Firmy/Lomurro Law Firm
‘Margan, Karrie | BER-L-781-18 | Christing A, Farrington | Hollls Law Firm/Lomurro Law Firm
 Mountioy, James | BER-1-1480-18 | Christine A, Farrington | Lomurro Law Firm
i ﬂﬂgk@ai Kenneth BER-1-8276-17 | Christine A Farrington | Fleming, Nolen & lez, LiPfLomurro Law Firm
iizzzgj j:;?;; BER-1-1052-18 | Estela M. De la Cruz | Levin Law/Lomurro Law Firm
- Redding, Shonna BER-1-184-18 | Charles E. Powers Hollis Law Firm/Lamurro Law Firm
Reynolds, Burton BER4-279-18 | Christine A. Farrington | Hollis Law Firm/Lomurro Law Firm
| Rice, Melissa | BER4-197-18 | Lisa Perez-Friscia | Hollis Law Firm/Lomurro Law Firm
| Robins, Janice | BER-L-BO9-18 | Gregg A Padovano | Hollis Law Firm/Lomurro Law Firm
fodripues, Kelly ' BER%&-SQB&B | Lisa Perez-Friscla | Hollis Law Firm/Loraurro Law Firm

Rulz, John

BER-L-9130-17

Mary F, Thurber

Hotlis Law Hrm/Lomurre Law Firm

Schaeffer, Elena | BER-1-914-18 | Walter F. Skrod Hollis Law Firm/Lomurre Law Firm

| Schyiner, Yesenia | BER-L-1222-18 | Walter ¥, Skrod Hollis Law Firm/Lomurro Law Firm

f Sankel, Willlam BER-1-1433-18 | John D. O'Dwyer _ 1 Hollis Law Fixm;'mmurm Law Firm

1 Shackelford, Cecelia BER--1200-18 | Lisa Perez-Friscia ' Fieénmg, Nolen & Jer, LLP/Lomurrg Law Firm
Smith, Diane 1 BER-L-652-18 | Estela M. Deta Cruz Fi&mmg, Nolen & Jez, LLPALomurro Law Firm

| Sollis, famie | BER-1-703-18 | Robert L. Polifrani Hollis Law Firm/Lomurre Law Firm

| Sraroleta, Christopher | BER-L-1458-18 | James J. Deluca Hollls Law Firm/Lomurro Law Firm

1 Trebolo, Jr., Walter | BER-1-9133-17 | John D. O'Dwyer Hollis Law Firm/Lomurro Law Firm
Usey, Christing | BER-L-1244-18 | Robert C. Wilson Heming, Nolen & Jez, LLP/Lomurro Law Firm
Wasterbeck, Mike BER-L-733-18 | John D. O'Duwyer Hollis Law Firmfiemurro Law Firm
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SAMES BARRY, ESQ. {(Locks Law Firm)
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KELLY CRAWFORD, EBESQ. (Riker, Danzig, Scherer,
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.
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P
GOLD VE., BETHICOW

THE COURT: This is BER-L-8Q37-17, we Justh
nave it undsr, HERNIA MESH VE. ETHICON AND JOHNSON &
JOHNEON., Fair statement, that's how the caption should
read right now?

MR, KINCANNON: The caption -— I think ws
filed -~ well, there are -- there are 10% of these

motions.
THE COURT: Right .
MR, KINCAMMOM: The first one filed was

1
Z
4
5
&
7
&
2
10 COTTLE {(phonetic).
11 THE COURT: Uh-huh.,
12 MR. KINCANNOW: That's the firzst filed case.
13 S0, that's what we had done and leook te file our
14 omnibus obijection under. We ended up filing it under
15 all of them. Sa, T knaow ibts e
16 THE CQOURT: Dlay . But for purpoeses of today
17 we'll use Docket Number B037-17, bub svery one
18 understands what 1t encompasses.
1o MR. KINCANNGN: Perfect. Thank vou, Your
20 Honor. )
21 THE COURT: Okay. Thank you. Eo, let's have
22 appearancsas by plaintiff's counsel.
&3 MR, KINCANNCON: Good morning, Your Honor.
24 IT'm Josh Kincannon from the Lomurro law fizm.
25 MR. BARRY: James Barry, Yoeur Honor, from the
5

GOLD WE, ETHICON

1 Locks law firm. ‘
2 MR. KOTT: Davidg Kotth, BE-~-0-7T-T, from MoCarter
3 and English, LLP. ‘
4 M5 . CRAWFQRD: Kelly Crawford, Riker, Danzig.
5 Scherer, Hyland, and Perrstti alsoe for the defendant.
& THE CQURT: Thank you, Does anyone elss here
7 wish to put thelr appearances on the record?
& MS. STOKES: Yes, Your Honor. My name 1s
9 Kelsey Stokes from Fleming, Nolen, and Jez out of
10 Houston,
11 MR. EVANS: Adam EBEvans from the Hollis law
12 firm cut in Pralirie Village, Xansas.
13 THE COURT: From whera?
14 MR. EVANS: FPrairie Village, Kansas.
15 THE COURT: Waow . How did you get here? Ic
is wWaSs & long way.
17 MR, EVANE: United.
18 ME. PATERSON: 'Good morning, Your Honor.
i9 Jean Patterson from Molarter BEnglish,
20 THE COURT: Hi . How are you?
21 MR, ROJAO: Good morning Your Honor, Chris
22 Raodae from MeCarter and Engliash.
23 THE COURT: Thank vou. Anyaone seise? I have
24 read all the papers and I've - I've thorocughly read
25 them and theught about this issues. I think it'sg
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important to state that I am acting today as Judge
Mizdol's -- Mizdol's designee.

Judge Mizdol signed an order on Septembern
24th, 2018 indicasting this matter having been open Lo
the court by defendant sesking change of wvenue from
Bergen County Lo Bomerset County. And upon notice o
plaintiffs pursuant to Rule 4:3-32{a) and for geoed cause
shown it’s on this 24th day of Ssprtember, 2018 order
the Honorable Racheslle Lea Harz, J.5.C. is hereby
appointed designee of the assignment Judge te hesar and
determing the application for changse of wenue in
accordance with Rule 4:3~-3{a) signed by the Honorable
Bonnie J. Mizdol assionment Judge of the Zuperior Court
here in Bergen County.

Bw, I sit here with unigue (Indiscernible!
privileged rare ospporbtunity to hear a motion to change
venue as the assignment Judge.

Before we start oral argument, and I
recognize it’s the motion of defensze gounsel, oan ¥
dust ask plaintiff's counsel), after having read all
YOur papers, it would appear as though yvour position is
that any county in New Jersey would be approprialbe.
Because basged upon yvour undsrstanding of the law and
the court rules since Ethicon does business, according

LY o Lo Bl b 00 oy OO =3 O A0 D L DN b0 0 400 00 o o8y 000 o La Db bt
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then you could file these cases in Cape Mav. ¥ou coulid
file it any county in Hew Jersey. If I understand the
premizse of your argument.

MR, KINCAWNNGON: Yes. Your Honor, looking at
the venue rule on the rule about where thev're agtually
conducting business 1f we look at that and look at
these defendants and Loy and analyvze whether they're
actually doing business in any of these countissg
sufficient to satisfy that ~- thait phrase in the venue
rule, T think it’s mandifest that they ares.

And ¥ think we can touch on the policy of
that, right, the reason that it says that yvou have to
actwvally being doing business bthere is so that the
defendant has soms reasopalkle foreseessbility thath 1if
they make those contacts with that venus that it's
fForeseecakbles that they may be halled into court there.

THE COURT: Isn't that a Jurisdictional
argument that you “Just made?

MR, KINCANKNON: Well, --

THE COURYT: ¥You know, halling into court,
contacts, that -~ that's -- that's a Jurisdictional
22 motion.

Z3 MR, KIHNCBABNNON: But generally speaking with
regard to the phrase, actually doing business there,
=5 cagses cited by defendant, CREPY, BUCKLU {(phonetict, and

Pt AL S F T LR s L RO R 0D A0 G0 O A e G B3 e

3RO BN et ot b bt ped ek ek o 2 s

B
Py

Elite Transcripts, Inc.
14 Boonton Avenue, Butler, New Jersey 07405
(973) 283-0196 FAX (973 492.2027




®

%

E

ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. - September 28, 2018

. BHREEE B

GOLD V8., BETHEICOH

others, describe the reason behind saying, agtually
doing business there, as ocpposed to just principle
place of business. And that's because if they are
deing kusiness there, it's reasonable to expsob that
they may ke hailed into the court there.

¢, for venue purpoesss wea laid venue here
ecause these are giliant companies that do business
throughovt the Btate of Mew Jersey. Venue 1s proper
here. This is & Tortune 500 company with 250
subsidiaries. They sell products all over the world,
all over the country, all over the State, and in Bergen
County. Ethicon sells 440 different medical devices.
They sell them in New Jersey. They sell them in Bergen
County . Bergen County ias the most populist county in
the State. We have the largest hospital in the State
hers.

Johnson & Jehnson makes band-aids and
Tyisnol. There's no -~ 1f vou look at their papers,
nowhere in their papers does the following sentence
exiat, Johnson & Jehnson and Ethicon do not do business
in Bergen County.

THE COURT: But they conceded that.

MR, KINCAWNNONW: S0, if they're doing business
neye, bthen venue is proper hesre. ‘
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venue could be proper anywhere in the State of New
Jersey.
MR, KINCANMNON: T would think so. Yes, Your
Honor.
THE COURYT: 3o, ~— okay. Sa, then you chose

Bergen County, and I thank you for the compliment, you
-— woy indicated in yvour papers that 1T had handled
palvic mesh and yvou thought that I personally had
familiarity with the product zand, therefore, 1t ssemsd
like & good £it.

MR, RINCAHNNON: Well, Your Honor, oorrech.
We get to pick ~- the 3tate -~ we pick - well, the
court picks the State really. The defendant's location
where we can sue or we could sue in federal court as a
one-0ff din plaintiff’s home Surisdiction, '

It we look at that, I think it answers your
guestion in part. If we bring —-- 1if a one-off case in
s federal court, we're now foroed with litigating this
entire thing along and educating & Sudigiary that
probably has no experience with polypropylene pelvic
megh -—-

THE COURT: You lest me on that. Why would
yvou Just bring one case in federal court?

MR, KINCAHRNON: Well, LI'w saving we havs
mlaintiffs from out-of-atate. S0, those plaintiffs

(OO GO RN ORIkl
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@ 1 they have two choices.
ki 2 THE COURT: On, oh, s -
3 MR. HINCANNON: You can file in defendant's
4 backyard here in New Jersey or we could filse in federal
8 court, but federal court really is not practically
& availing. And especially in light of what's really the
7 elephant -- .
. 8 THE COURT: Ok~ okay. I understand now.
i @ Ckay. Because there's no MDL for these products.
10 MR, KINCANNON: That's correct.
13 THE COURT: Ckay.
12 MR. KINCANNON: and so0, I think we would be
13 remiss to ignore the fact that this Court has handled
14 polypropyiene pelvic mesh casss against these same
. 1ig defendants for yvears. It's a different product, but
L 16 there is substantial ocverlap. This is extrudsd woven
17 polyethylene mesh that is put into the abdomen, Lhat's
1B what this mesh is.
19 We would be remiss as attornsys 1f w2 did not
20 conzsider the fact that this Court and Your Honor is
21 probably one of the top five courts in the entire world
22 in terms of the knowledge of polypropylene paelvic mesh
i 23 and these twoe defendants.
Z4 B¢, bringing it here in Bergen recognizes Lhe
25 crependous convenience and efficiencies that will Dbe
Lk
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N 1 achieved by being here.
L 2 THE COURT: But that same argument was
3 redected by Judge Grant and he gave physiomesh to
4 Atlantic. I mean, I understand what you are saying,
5 Lut that's not how wenue iz ploked or how selection of
& counties are picked. I mean, that, in essence, L5
7 almost like HJudge shopping.
& Bacause —~- wall, let's loock at a perfect
& 9 example Judge Higby {(phonetic) at pelvic mesh in
10 Btlantic County, right, and she was extracrdinarily
11 knowledgeable about pelvic mesh. She was elevated to
12 Appellate Diwvision and then all those cases came Judge
13 Martinetti who nothing about pelvic maesh. Aricd then he
14 had it for two yvears and then he went to the fedsral
5 court and then I took over the doocket and at the time 1T
- 6 knew nothing about pelvic mesh.
" 17 So, while I understand yvou're indicating the
18 Court has this knowledge that is net a factor in
] determining where cases go because where Jjudges go iz a
20 moving element and thers's no guarantee that a judge
21 won't be transferred to a different county, or have a
22 differant assignment, or retire for that matter, or go
@ 23 to the Appesllate Division, or go toe federal court.
i 24 o, while that's an understandable ides in
25 practicalicy it doesn’t work that way, but that's not
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how cpses are assigned or desigrpated. That'’s not how
venus 1s chosen or how it -~ an MCL assignment is
chosen.

MEB . KINCANBON: I understand. And I agree
Your Honor, but I bhelieve that if they do business, as
- a5 we've talked about sarlier, in every county in
Mew Jersey, then plaintiff is permitihed fto choose and
plaintiff dis permitted some modicum of deference in
their cholece and 1f we agree that they can bhe brought
in any ¢ounty, this was plaintiff's choice. And 806,
they do kusiness here, venue iz proper, there iz no
viable argument of inconvenience.

Let's look at the other aslternative, rpight,
they would have you send this to Somerset. That's
Forum szhopping, Your Honor. That would be sending us
to a eourt that would —— it would creaste a substantisl
amcunt of delay. And the convenience that they allude
to idt's really kind of & red herring.

They talk about documents and witnesses Dbeing
available there, but as a practical matter that's not
hew this plays oub. No witnesses will be preduced at
the vffices of Ethicon for plaintiff's counsel to
depose. Depositions have been taken in the Ethicon
herpisa mesh litigation in the MDL the same witnesses
we'll seek to depose. None of those depositions

St o R DY B (0 (0 J I (N D DN S D 0D S0 AT B 0 RO
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ooocurred in Somerselt County.

THE CCURT: Are vou involved in the MDL?

MR, KINCANNON: I am not inveolved in the MDL.
We have a cases -— I lost my train of thought.

THE COQURT: I'm sQerry.

ME. KINCANNON: That's okay. About Somersel
County -

THE COURT: ¥You were talking aboub the
convenienas. . ‘

MR . KINCANNOGH: Ohe ——

THE CQURT: The convenience factors.

MR, EINCANKNON: ~-— the gonvenience, right.
S5c, the convenlence of the partles and the delay that
would e inherent in the transfer of this that is a -~
it's a dudiciary that is net as sizsable or as used to
complex administration as -— &z this Court is. Argd -
and this Court has been able to rescolve and move
dockets mlong.

These are all things that we may consider,
hut Tthe bottom lidne is that wenue is propsr here. Bl
the alternative sending it to Somerset County, that's -
- where they would have it, that’s defendant's
hackyard. They've got 2,400 employeses there. They've
got untold thousands of people that tangentially derive
# benefit from those defendants and those employeses in
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that county.
2o, i1f wvenue -—-—
THE COURT: o, vou'lre concerned about the
resources of - of a parvticeulsayr county.
MR. KINCANNOW: Brnd - and I'm conocerned
apout the 2ury pocl. And i¥ wvenue is proper hsare and
there's a court here that -~- and defendants ars

prezents litigating thousands of polypropylensg pelvic
mesh cases in this court currently, 1t just ssems to us

(AR et R R e RN RS SRS I R VR LR IR e IR Uo 3o JENE I JIRY ¢ B - S T NN S

1 that it would be -— we wouldn't be doing cur -dobs if we
1 didn't recognize that there ils overlap with experts,
1 with the discovery, with the protective order we're
1 negatiating I'm waorking off thse TEM protective order
1 draftr. .
i A1l of these things that have already been,
1 in some cases, litigated before Your Honor and —— and
1 we know defendants can live with them because they're
3 moving forward under thoze orders. And we've —-- are
i locking to ses 1f we can live with them too, We can
2 move Lhis litigation very expediticusly because so much
< cf the work has been done here already.
2 To reinvent thait wheel is simply unnecessary
23 hecause wvenue is proaper here. Ang there's no real
24 showing of inconvenience on the part of defendants.
25 LTHE COURT: Why don't I heay from the moving |
15
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rarty.
MR. KINCARNOWN: Thank you, Your Honor.
THE COURT: {Indiscernible).
ME. KOTT: Thank vou, Your Honor. This our
motion to transfer venus from Bergen to Somerset
County. And I think there are three issues befores the

Court . The first lssus, which I*11 address first, is
whether for the convenlence of the parties venus should
e transferred.

B~ A LD RS AR 00~ T B A DI

1 Here is what's in the record on that. And

1 what I'm goelng to now give oomes from the complaints

1 filed by the plaintiffe.

1 None of the plaintiffs reside in Bergen

1 COounty . Of the 10% mobtions that are pending 107 live

1 in some oibther Statbe. One plaintiff lives in Essex, one
1 plainciff lives in Monmouth. S0, that's where the

1 plaintiffs are from.

1 None of the events giving rise toe the

19 litigation ocgurred in Bergen County. There are no

20 witnesses in Bergen County, there's no evidence in

21 Bergen County. Plaintiffs acknowledgs in the complaint
22 that Ethicon is leocated in Somsmrset County and that the
23 other defendant Johnson & Johnseon ig located in

24 Middlesex County.

25 I recognize that the Court gives defevence to

Elite Transcripts, Inc.
14 Boonton Avenue, Butler, New Jersey 07405
{9733 283-0196 FAX (973)492-2927



4

ILENE GOLD, et al. v. JOHNSON & JOHNSON, et al. -~ September 28, 2018

ovne 3 F1ERY B .

GOLD VE. ETHICON
the plaintiff’'s choics. However, bthe Appellate
Division has said as has the Supreme Court that when

the plaintiffs are not from the county of venus, their

cholce of venue 1s entitled to less defersnce., Arnd
that's what the Supreme Court has said.

Plaintiffs in their papers rely on Lwo cases.

One is DI DONATO (phonetic)y, *hat’s an Appellate

Division decision where the Appellate Division actually

granted leave to appeal on a motlon te transfer vehue.

i

2

3

4

5

&

7

8

9

L0 In DI DONATO the plaintiff was rendered a guadriplegic.]
11 He lived in Middlesex County.

12 THE COURT: He couldn't travel.

13 MR. ROTT: He couldn't travel.

14 THE COURT: I read that.
15 ME., KOTT: Hig - his syvewltnegsses -
16 eyswitnesses Lo Lhe scoident were From Bergen County.
17 And the Court did all of the measuring and sent the
18 Middlesex County guadriplegic to Camden County.
19 The other case the plaintiffs relies is
20 GTINGER {(phonetic), which is a decision of Judge Doin
21 {rhonetic), on a motion like this motion to transfer
22 from RBergen to Bomerset County, The defendants were
23 Somerset County. Judge Doln e
24 THE COURT: They wers government officials.
25 MR, RKOTT: They were . However, both in DI

®
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DOWNATO and OTINGER the Court said that ordinarily and
the Court will reguire is the wvenue be wherse the

governmental agency is, but nevertheless we're going to

go through the analyvsis of where it's convenient to be

because we <can chooss to net follow that aspect of the

court rule. o, both in DI DONATO and in OTINGER the
Court went through the analvsiz and Judge Doin

concluded that bscause the defendants were in Somerssat

the case shonld be litigated in Somerset.
Here i3 what the plaintiffs say. The
plaintiffs say that it would be convenient to litigate

here because it's vlose to major alrports, because it's

within the driving distance of both Ethicon and
Somerset and J&J in Middlesex, and because Your Honor
had the pelvic mesh MCL.

OQrdinarily you decide a case and then it goes

to the Appellate court and vou get affirmed oy

reverssad. This is unigue, vou already have the Supreme

Court telling vou what to do on this. And what I mean
by that is those three arguments were exact arguments
the plaintiffs made in their MOL designation undsy

physiomesh MCL, close to the airports, driving distance
to Somerset and Middlesex, we have a Ydudge here who has

extensive experience with mesh products and Ethicon.
And the Supreme Court said, we're nol going Lo agssign
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the cases to Bergen County.

The plaintiffs also do not address in their
papers Judge Polifroni’s January 25th, 2018 letter in
which he noted that in his words, "the meost convenient®
venua for this - these lawsuits 15 where the Ccorporate
defendants have their principle offices. And then he
said, which is not in Bergen County. So, this Court
should grant the mobion to transfer to a more
convenient venue.

Second issue, is venue proper? That's what
the Uocurt addressed to Mr., Kincannon in the opening
colloguy. Court rule says plaintiffs can sue wherever
semebody resides. Coewrt rule says the corporatbte
raesides wherever it is, Yactually doing business®.

And we have the CREPY decision, and I may bea
migpronouncing it. But in CREPY the Court had a
situation similar to this. Defendant is from Morris
County, plaintiff zues in Bagsex County, The defendant
actually has 332 sales calls in Essex County. The
defendant actually hasg sales in Essexn County. The
defendant actually has advertising ang marketing which
anters Essex County. ALl of which Mr. Kincannon ust
said why we do business. hnd even accepting all of
that &g the UREPY court did, the CREPY court said
that's not encough Lo impose venue.
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I'm net sure that Your Honor neaeds to reach
whether venue is proper because ¥Your Honor can choose
te transfer venus based on the inconvenience of wvenue
and then not reach thalt issue. However, if ¥Your Honor
reacheaes it, CREPY is directly on point and venus is not
proper here,

Finmally, and I'm going to slow down a little,
there's a3 -—-—

THE COURT: Mo, I'm following. I'm good.

MR. KOTT: Well, no, bepause we're gotbting to
something that's sensitive, Lhe walver argument. Borved
I'11 spend time on that, But let -

THE COURT: I don*t think it’'s really
NECLsSary . I den't think yvou -~ I mean, are you really
pushing that? I mean, I'm aware of the time line of
what occurred. I'm aware of Judge Polifronits letter
in January. I hawve -~~~ I have it right here. I mesan,
theyv're on notice at that point. Counsel had
conversations your thereafter have your consent order.

But regardlessz of anyithing vou still kept
filing in Bergen County. I mean, you're trylng to
argue that Tthere's waiver for the nu-- for the cases
wrior to Lthe consent ordsr. T mesan, in light of Judge
Polifroni's order vou knew Januayy Z5th, 20318 thart
venue wasn't guaranteed here.
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ME., EKINCANNON: I understand that Judge

Polifroni wrote that in what I would consider king —-
that's not an order, that’'s not opinien, and it's not
~ he's not baging it on any briefing or argument we've

mada to try and support Bergen County. That's -~ we

had asked him, how should we do this? Would yvou like
us fto consclidatre, shoeuld we do an MOL? We wrobese the

letter saying, how would vou like us toe proceed and
that was his response.

In terme of the ten-day waiwver Gust as point
of clarification. I didn't bring it up in my initial
thing. I don't think that's where we're going to and
up hanging our hat on this issue, BRut the fact of the

matter is the venue rules say that if yvou want to

240

transfer wenue and object to plaintiff's pick, vou haves

ven davs oo it after you answer. They didn*t deo that.,

Hot once, not twice, they didn’'t do it 57 times they
gidn't o 1it, ¥Your Honor.

Arnd then after the fact then they came Lo us

and said, hey, we'vre going to file motions foy venue.
And we said, well, these have all axpired. And they

sald, well, there are newer onss that you'lve -ust filed
that haven'lt esxplred vein. B0, instead of us filing all

of these motions to wvenue let's Pust enter into a
consent order then we'll do the venue after the MCOL.
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Arngd we agreed so that we wouldn't burden the Courht with

venue motions that might be moot.
THE COURT: But the ~— if these cases are
going Lo be moved as the ag¢ting assignment Juddge for

this motion, I'm certainly not going te carve out the

57 cases vou're referring to and then the remaining
cages having Lo do with hernia mesh otbther than
physiomesh go elsewhere. I mean, that's -—- that's
really impractical.

1 MR. KINCANNDON: I agree and I -- I think that
1 -~= that's 3ust ancother reason why the cases zshould stay
i in Bergen. Because under the rules 57 of these cases

1 are not this -~ this motion is net timely for them.

1 And the word in the rule is, walved. They have waliwved
1 the right to bring this motion in 37 of these Ccases.

1 THE COURT: But vou're assuming that the

1 presiding 3udoge here and Judge Mizdel didn*t notice

i that yvou filed the number that you filed involving

1 these products here in Bergen County wirh no nexus to

Z Bergen County. I mean, voeu're assuming that .

2 MR . KINCANDIOM: T'm not sure T understand -
22 what I’'m doing is fi-- _

23 THE COURT: I mean, they at any time can sua
24 - Tudge Mizdoel sua gponte. And that is not related to
2% this. Our assignment dudge has had to do that where
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plaintiff's pounsel just filed cases in Bergen County
and there's no nexus te Bergen County. And sua sponte

MRE. KINCANNHNON: Sure.

: THE COURT: == ghe has the power, makes the
decision toe transfer Lo the appropriate venue. S0,
you're -~- yvou're argument has the premise that that
would never have oococurred. I mean, it was noticed that
all these cases were being filed here by my
{Indliscernible) .

MR . KINCAMNMONW: Right, bubt at that time many
of their cases and the timeliness of their obijection
had already expired.

THE COURT: I understand that, but what I'm
saying is --

MR, RKINCANWNON: Dh,

THE COURT: -~ putting that aside vyou're
argument assumes that Judge Mizdol would never have
said, thig wenue isn’'t appropriate I'm not keeping
these cases hare in Bergen County.

MR. EINCANNON: I understand, Your Honor.

THE COURT: Right .

MR, KINCANNON: But our argument would be the
same as 1t was at the beginning here, which is that 4if
we were allowed to present our case to Judge Mizdol,
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venue is proper and it's not inconvenisnt to the
parties o litigste here.

That's the key here, venue ls proper. When
we say things like, no nexus to Bergen County --

THE COURT: There is no nexus Lo Dergen
Countv. What's the nexus?

MR, KINCANMNON: They do business here and
that's the rule.

THE COQURT: Well, the cases have no nexus
here. None -~ none of the plaintiffs are from Bergen
County.

MR, KINCAWMNON: But the cases -~

THE COURT: The implanting was noit done hare.
The treatment was not done here. I mean, that's --—
that's the nexus for the case.

MR. KINCANNOMN: But those - kut what the
rule says 1ls that if they're dolng business here, we
can get wvenhue here.

THE COURT: Ch, I underystand that -

ME . KINCARWNNON: And -- and -- I'm sorry, I
Just wanted to clarify thset the exact thing that we're
suing for is what they're doing business for. If wou
want to distinguish CREPY, CREPY wasg a wrongful
termination case where he bhrought suit in a different
venue and that venue had no connection at all o his
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wrongfal terminatiocn case.
This wvenue i3 connected because they derive

substantial revenue out of Bergesn County. Sa, they are
doing business here. Our claim s are with regardd to
the business that they are doing here.

THE COURT Mo, in CREPY there was doing

Fusiness in that other county.

MR. RKINCANNOM: But not related toe his
wraongful termination claim. His c¢laim, his tort was
unicorn compared Lo theiy connections to the venue.
Here our --

THE COURT: That'a what I'm saving, there's
no nexus. You're claim has no nexus to Rergen County.
The implantation, the damage, the injury didn’'t occcur
here in Bergen.

MBE., KINCANNOM: We agrese that tThe damage and
injuries did not ocour here.

THE COURT: Right.

MR, KINCAMNNON: But ~- but really our
analysis dis, are they doing business here? That's the
rule, that's the analysis and they've conceded theyire
doing business heres,

: o, 1f we concede that that venue is proper
laid in Bergen County by vizrtue of 432 and defendants
doing business here, then we're talking about the

W OWm IO N Wi OW o - Gt dh Wb
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convenience issue and -- and, vou know, we still have
those 57 cases where Thev’re not even supposged to be
able to bkbring this motion.

S0, to yeur point, look, I'm not going to
bifurcate these {(Indiscernible} send half of them bo
Somerset and say 57 have to leave here.

THE COURT: That -~ that definitely I -—-

MR. KINCAWNNON: I wouldn't ask vou that. I

would argue it the other way that Lthat msang that bthssges

cgases should stay here for all of those reasons. 57

them can't go anywhere bescause the rule says they can't

bring this motion.
’ And the others there has been no showing of

inconvenience, noe real showing of inconvenience. They

can talk about 12 miles wversus € miles, but as a
practical matter we're goling to get documents and hard
drives in the mail. We're going to take depositions
outside of Somerset County. There iz no burden on
anyone goling to Somerset County except plaintiffs.
Now, if we go to Bergen, therse's no palpable
predudice to these defendants. If anvithing, their

cazes will move faster. This will be morse expeditiocus.

THE COURT: ALY right. Mr., XKortz, would you
wish te add anything?

ME., KOTT: Unless the Court has guesstions for

Elite Transcripts, Inc.
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me, no, Your Honor.

THE COURT: Okay. I want you to know I've

L6

given a lot of thought ©to this motion. And I have read
the papers. I have rasad all the -~ the cases actually

that you have olited and the exhibits.
Az yvou will ses as my decision is put

on the

recoerd I oam granting the application, but I am granting
Lhe application in pavyt hecause as the assignment udge

making the decision of this motion and given the
congerns that plaintiffs raise of resources ancd
staffing the appropriate venue is going to be

Middlesex. Becaguse Middlesex certainly has the

staffing and resources and actually guite obviates a
theix
papers regarding Somerset . But I'11l put every thing

lot of the concerns that plaintiffs zet forth in

the record now.

I've already placed on the record the fact
that Judges Mizdol has by orxder dated September 24,

appeinted this court to hear and determins the

application for change of vepue 13 a matter presently

before us.,

Before this Court motions toe change venue
the defendants from Bergen County to Somerset County
regarding 1092 cases has been fully briefed and wes've
had oral srgument . Although this only involves 109

[ 1
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cases this decigilion pertainsg to all gases ¥iled by

plaintiffs against the defehdants pertaining to

personal indury product liability claims concerning

hernia mesh cther than physiamesh. And

parenthetically, clearly, physionesh products are all

being heard in Atlantic County as an MIOL.

BAs —— as ~- as background it is necessary
the put the following on the record, Piaintiffs,
Jeragay .

axcept for twe, resgide oulside the Btate of New
Mone live in Bergen County.
The complaints allege that plaintiffs

injured as a result of an Ethicon hernia mesh product
that wasg implanted after plaintiffs underwent hernia
repair surgery. Plaintifis sued deflfendants Ethicon
Johnson & Johnson in Bergen Qounty alleging that they
were inveolwved in the manufacture, design, and/or
distribution of the product that azllegedly caused

indury to the plaintiff.

Heither the hernia repalr surgery nor the
alleged injury occurred in Bergen County. Plaintiffs
do not reside in Bergen Uounty. The manufacturer of

27

the

]

zricd

the product, Ethicon, is not located in Bergen County.

Ethigon is located in Somerset County. The othex
located

defendant in this action, Johnson & Johnson, is
in Middlesexy County.
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On January 11, 2018 counsel representing

plaintiffs in product liability cases invelving hernia
mesh products against Ethicon end Johnson & Johnsaon
together with many other plaintiffs' law firms wrote to

the Honorable Rebert L. Polifroni to reguest an early
case management conference Lo discuss to consolidate
the cases for discovery or an MOL application.

By letter dated January 25, 2018 Judgs
Polifroni rejected plaintiff's informal attempt to
achievae MUL designation in Bergen County and reminded
plaintiff's counsel of fthe New Jersey MCL application
Process., In thig letter Judge Polifronl explainsd that
decisions by counsel to select & county of venue and
then request to have the matters consolidaeted and
handied by one judge oubtside the MOL format will not Dbe
validated by this Court.

Judge Polifroni also noted that unless the
individual plaintiffs live Iin Bergen County ii seems
unreasonable ~— excuse me. it seems reasonable that
the most convenient venue would be the corporate
location of the defendants, which appears to bhe outside
of Bergen County.

Fegardless of this letter plaintiffis counsel
continued to file hernia mesh lawsuits against
defendants in Bergen County sven thowan Bergen County

B Gad B o 00 0 B LT L3 RO Bt O 00 £ L0 s L3 B b
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has no nexus to the parties or thelr suit's
allegations.

On February 28th, 2018 plaintiffits counsel
filed a Rule 4:38%{a) MCL application with the AOC. The
AQC lssued a notice reguesting commants or obisctions
e plaintiff's counsel's MCL application by May 14,
2018, Delendants responded to plaintiff's MOL
application,

While the application was pending the parties
did enter into the consent order extending time for
defendants Lo file motions to transfer venue in all
Bergen Count Erthicon hernia mesh cases. The consent
order extendsd the time for defendanrts to file saild
metions for change of venue until 3¢ days after the AQD
issued its ruling on the MUL application.

Cn August 15, 2012 the Honorable Glen Grant
{phonetic) issued a ancother notice to the bar advising
that the Supreme Court determined to designate cases
involving allegations from use of physiomesh flexible
composite mesh as multi-county litigation and redected
plaintiff's reguest for MCL litigation for hernisa mesh
cases that did not involve physiomesh,. Defendants now
file this motion here in BRergen to transfer venus from
Bergen Lo Somerset.,

Fursuvant to Rule 4:2-3 {53 {13 the Jourt may

W (DI D20 00 =3 O U0 e 0 DI A0 O =T (7 s T e
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also order & change of wvenuse if the venus is not laid
in accordance with Rule 4:3-2. That rule provides in
pertinent part, that wvenuve is properly laid in the
county in which the cause of actilon arcose or in which a
party to the action resides at the time of its
commencsment . That's Rule 4:3«-2((a) {3).

For purposes of venus a corporation is deemed
te reside in the county in which it is rvegistered
cffice is located, or in any county in which it is
actually doing business.

I CREPY VE. RECKITT, R~BE-C~K-I~T~T,
BENCKISER, B-E-N-~C-K-I-8-¥-~R, LLZ., 448 HNJ Super 4189
it's a reported Law Division gasge of 2016, the trial
court concluded that the term actually deoing business
reguires a level of busziness activity by a corporate
defendant in the county of venuse that exceeds merely
cenducting incidental or minimal business such as
ordinary advertising or marxketing.

The Court noted that the plaintiff failed to
show how the defendant business activitiss were
specifically targeted towasrd Essex County in ruling
that the action should e transfsrred to Morvis County
where the defendant's New Jersey office was located.
The Court reguired more than general business actiwity
to e performed in the form venue even though the

‘%%
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defendant derived wvenus from that agtivity.

After CREPY & subcommittes of the New Jersey
Supreme Court Rules Committes drafted & propossd
amendment to Rule 4:3-2 which the committes stated was
a eclarification of the rule -- wvenue rule consistent
with CREPY.

The proposed amendment read, B, business
entibty. For purposes of this rule a business entilby
shall be desemed tao reside in the county in which its
principle office in MNew Jersey 1isg located or if it has
no office in the New Jersey in the county in which it
was the mosgt sgsignificant contacts.

This proposed rule emb:raced the rationale sel
forth in CREPY and these intended meaning of, actually
doing business, found in the New Jersey court rules.

This Court notes the Supreme Court Rules
Committes did noet adopt & rule changs, but decided to
let case law develop to prowvide guildancse on the issue.
That ig exactly what this Court is doing now in
adijudicating this moticon in accordance with the
principles articulated 1in CREPY and with the proposed
amendmant .

When a moticon to change wvenue 13 made undery
Rule 4:3-3{a){l) for improper venus, thg regpondsnt
which 18 here the plaintiff, has the burden of
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demonstrating good cause for not making the change.
This i85 set forth in our current New Jersey oourt
rules, PRESSLER (phonetic) and VENERO (phonetic), Rule
4:3~-3 2018 edition.

The ocourt rules instruct that moetions for
change of wenue on the ground that venue was nob
properly laid should be routinely granted unless tne
party resisting the change makes a showing that a fair
and impartial trial could not be had in the praper

SOOI WP D0 M0 ] O U D g N

1 county or that the convenience of the parties and

1 witnesses and the interest of Justice justifies trial

1 in & county obther than the one where venus should have

1 beenn laid.

1 Therefore, here defendantcs challenge improper
1 venuse based on a failure to follow Ruls 4:3-2 and

1 plaintifis have the burden Lo demonstrate good cause Lo
1 resist transfer te the venue designated by defendants.

1 Plaintlff has failed to esstabllish that venue
1 iz preper in Bergen County. Ethicon headguarters are

2 in Zomerville, Somerzet County. That is where the ma~-
21 that is where the maijority of Bthicon's activities and
22 New Jersey business is conducted and where Ethicon's

23 business activities are targeted in this State.

24 Likewisge Johnson & Johnson’s principle New Jarsey

25 office is in Middlesex County which is where the

33
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madority of its business ils conducted in this State.

Accordingly, pursuant to Rul 4:3-2, and the
rrinciples articulated in CREPY, as well as the
proposed amendment clarifvyving the rule consistent with
CREPY wvenue is not properly laid in Bergen Counbty.

This Court finds plaintiff cannoct claim any
prejudice due to any percelived delavy. The -~ an
assignment Judge or his or her designese, which is this
Court, may orxrder the change of venue pursuant to Rule
4:3-3{a) (1) er (a) {3} sua sponte if the Hdudge finds
that the conditions for transfer are satisfied.

This Court reijects wailver arguments raised by
the plaintiff as this Court finds that the conditions
for {Indiscernible) thig action have been metb.

As Judge Polifroni stated in his January 25,
2018 letter, this letter doess net serve to commant on
the discretion of the assignment Judgs to address
issues inveolving venue via conference or sua sponte.

hot
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19 Also courts may relax the strict deadlines in the

20 intersst of Hdustice pursuant to Ruls 1:1-2.

21 In addition, plaintiff's opposition fails to
22 set forth any legitimarte prejudice plaintiff may sulifer
123 as a result of any perceived delay in #filing the motioni
124 to transfer venue on the 534 or 57 wases.

125 Flaintiff's arguments that olaintiff would
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i spmehow suffer predjudice 1f this action is transferred

to Zomerset are rejected by this Court. Plaintiff
asserts that plaintiff filed the actioen in Bergen :
County due to its sxperience in managing & large volume
of cases involving other mesh products and that Lf
plaintiff knew a transfer of venus was possible, the
other plaintiffs weould not have continued toe File theiry
cazses in Bergen County.,

Plaintiff's arguments seeking out this Court

1
2
3
4
5
6
4
8
9
10 amounts Lo an admission of form shopping that courts
113 shouvwld discourage. Plaintiffs raisge identical
12 arguments before the AOC and the New Jersey Suprsame
13 Court in theiryr MUOL application, which was redjected by
i4 Lhe Supreme Court.
15 Specifically, plaintiff's counsel argued that
i8 there should be an MOL established for all hernis mesh
17 products manufactured by Ethicon bhefore this Court here
18 in Rergen County due to my =zubstantial relevant
19 knowledge in handliing the current and prior pelvic mesh
20 CRABESE .
21 The Bupreme Court did not establish an MUL in
ad Bergen County before this Court and creabed an MOL onlyl
: Z3 for the cases invelving physiomesh before Judge Johnson
24 {phonetic) in Atlantic County and Lo prove my polint now
25 it is before Judge Porto {phonetic).
35
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Plaintiffs cevtainly were aware of potential
[ for venue to be transferred. Plaintiff and plaintiff's

counsel were on notice of potential venue transfer as
garly as January Z018 when Judge Pelifroni explicitly
expraessed that unless an individoal lives in Bergen
County the most convenient venus would be the corporate
location of the defendants, which s Somerseset County
and Middlesex County.

Nevertheless, plaintiff’s attorneys continued
to file complaints in Bergen County,. Plaintiff's
arguments regarding wailwver and/or predudice are not
compelling because actions continued to be filed here
in Bergen after the July 12th, 2018 consent order was
entered. Plaintiffs have continued 1o file caszes in
Bergen County after defendants filed their first motion
toe transfer venus.

ARocordingly, plaintiff's argument that if ,
plaintiff's knew about the potential for thess cases to
be vtransferred to Somerset County, I guessg any other
county, many of the plaintiffs subject to this motion
may navey have pursued this case in Mew Jersey is
rejected by this Court.

I have the rare opportunity to handle motions
such as this for change of wvenue as Judge Mizdol's
designees, but like an assignment dudge matters of

Elite Transcripts, Inc.
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judicial economy and efficiency must be considered in
all decision, including venue deoisions.

As noted in plaintiff's opposition thers are
only three ocivil dudges in Somerset Counby. The
condcern is the resources available and Somerset County
to suddenly have over 150 cases like These as product
liability cases. Not only must this Court consider the
number of civil Jjudges 4in Somerset County but also the
correspoending amount of support sztaff and other
resources in that county to handle its ciwvil dooket.

Az npnoted in plaintiffs cppesition as well as
in the moving papers of defendants, defendant Johnson &
Johnson is headguartered in Middleszex County and
Middlesex County is the neighboring county of Somersat.

Neither party has proposed a recommandation
to transfer a venue to Middlesex County, which iz also
& proper venuea. As this Court has previously discussed
Bergen County 4is not & proper venue. Somaerset is a
proper wvenue, but so is Middlesex County a proper wvenue
as that is the county where Johnson & Johnson has its
headguarters.

It cannot be disputed that Middliessx County
has the resources and experience to handle cases such
as these. Middlesex County has the judiclal resourcsas
and supports staffing resources to suddenly have a

i
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filing of close to over 200 cases pertaining to a
partilioculayr produact.

This Court also notes that a previous
application was made by plaintiff’s counsel for all
their cases to be given MCOL designation. Having read
the submission in support of the application this Court
is not surprised that the MCL designation for thes
non—-physiomesh herndia mesh cases was reiected.

Howeveyr, thisg does net preclude a futurse
application by plaintiffs =zeeking again MCL designation
for these cases, This Court is aware of such a
soenario that occurrsd with another product where the
first MCL designation was deglined, bhut upon second
application was granted.

Please do not take these comments as any
presumption or conclusion on my part that these non-
physiomesh hernia cases will receive MCL designatlion in
the future. What I am recognizing, what this UCourt is
recognizing is that it's certainly is possibls that
upon & second application providing additional
infaormation an MUIL may be approved.

I'm pointing this out as this is anothexr
factor I am weighing in making the decision that thess
cases shall be transferred to Middlesex County, which
is an MCL county. Middlesex County is a proper venue

Elite Transcripts, Inc.
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and hasgs the resources te handle Cases such az this.
Moreover, sending these gases to Middlesex County
ebviates many of the issues that the plaintiffs were
concerned about invelving lack of judicial zesources
Somerset as well as the facobt that Ethicon ig located
Somersaet Tounty.

This Court is confidsnt that our Hew Jerssy
voir dire protocols can eliminate any poetential issue

concerning & poetential Jjuror's bilas in connection to
Bthicon or Johnson & Johnson. There's no indication
whatsoeevey that a fair Jury cannot be obtained in

i
1T

Midadlesex County, although your issues is raised asg to

Soemerset County, pertaining Lo these cases.

I persconally know this can be done becauss
there has been & product lisbility litigastion in
Middiegsex County against Johnson & Johnson and that
litigation resulted in a plaintiff's verdict.

In sum, Lthese cases have absolutely no nexus

to Bergen County. While this Court appreciates the
compliments that plaintiffs have provided in their

papers indicting that they have confidence that T would

e able to handle thesse hernia mesh casess, that's not

how assignment Judges or our court systemh makas
decisions regarding venue. To do so would be
tantamount to Sudyge shopping.,
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T
Qur system does
a vanusg <y a Judge because they belilieve a particularx

25

not allow the parties to pick

Judge would be well-suilted for particular caszse O Case
type. Moreover, there's no guarantee that I would even

e onn this assignment during the litigation of thess
cases,

As I saild pefore, one must reflect back to
The pelvic mesh scenarlio where the Cases ware
originally venued as an MCL Atlantic County before

Judge Higbyvy. Thereafter, Judge Higby waszs slisvated to
the Appellate Division and the cases were assigned to

Bergen County before Judge Martinetti in 2034 and then

reassignaed to this court in 2016 as Judge Martinotti
was elevated to the federal bench.
My poeint is that for counsel to indicate a

particular Sudoge would be well-sulted to handle a oase
has nething to do with venuse for a venue decision. Arsad

moreover, there's no guarantee that the reqguested or
suggested Judge will oversee the litigatioen,
rocordingly, the motion of defense counsel
granted and these cases that are the subject of this
motion arxe hereby transferred to Middlesex County as

well as any obther cases invelving hernia mesh that do

not inveolve physiomesh.

is

I'm asking defense counsel Lo provide a list
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of those cases which I can annex Lo an order as an
exhibit to make the transition and the transfer
orderly.

i

I'm aware that there have been motions filed
regarding consolidation. Az a result of today's
decviszion, those mobtions arvre denied as moot. Any
decision regarding consolidation or case management of
these cases by one fudge shall be decided by motion
Filed in Middlesex County.

MS . PATTERSON: Thank wyou, Your Honor. A
yaou might expect I have housekeeping guestions. How
would you Like the capiilon or the order to appear with
the appended list that Your Honor has reguested?

THE COURT: Well, the caption for this motion
was all of the cases. B, the order will dindicate that
pursuant to today's decision placed on the record thosze
cases are transferred to Middlesex County. i -

MES ., PATTERSON: Bhould we use the docket
number of COTTLE that the arg-- that was placed on the
reacordg —-—

THE COURT: Yaah.
ME. PATTERBOW: == @t the beginning of

argument ?
THE COURT: Yaah. Weae'll use that dockst
number, but I think for the order we have to all of the
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157 cases listed.
M&S., FPATTERSON: Happy to do that og -~ orp ==
THE CQURT: Then we'll use tThat docket number

M&, FATTERSON: Is that sufficient for the
Court or is a separate actual order reguired for each
sf the cases? We'll do whatever the Court reguires.

THE COURT:s I'm thinking of housekseping to
make is esasiest for not me or you, but the people who
have to physically do the work.,

I think we cceuld put forth an ordexr under ths
one dooket number indicatiog that pursuvant to this
Court's order, I mean we could discuss the language,
all cases listed in Exhibit A are hereby transferred to
Middlesex County. But I don't think you have Lo go
through the work of making individual orders. I think
we could have an exhibit with each of the cases and the
docket number.

MES. PATTERBON: And ancther housekseping
issue, There arse 109 cases that areg -- had morions
filed already.

THE COURT ¢ Uhi—huh .

MS. PATTERSON: Can we dust add to the list
the cases that have bheen filed in Bergen for which wae
have neot ver fijed motions to transfer —-
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i 3 THE COURT: Yes.
b 2 ME., PATTERSON: Okavy.
3 THE CQURT: Yes, And ~~ and 1f there’s any
4 difficulty with the language, 1f you want me ta look at
5 it first 1f you want -
& MS. PATERSON: We 'l submit it under the 5D
7 Rule.
. 8 THE CGCURT: Right . And if ~—- I ocan review it
¢ 2 and I can also confer with the people whoe actually have
10 to do the transferring te ask 1f they deo reguire '
11 anvithing else. I think we can work that out,
12 MS., PATTERION: Thank you, Your Honor.
i3 MR . KINCANNORN: I think an omnibus order
114 would be fins. My guestion was with regard to how
| these will these be assigned. Is there any direction
@ 16 or will Middlesex handle that in terms of --
17 THE CQURT; Middleser will handle that.
18 MRE. KINCANNON: o, ¥ don't if it¢'ll o to
19 ong dudge or ten Judgss and be split up oy how this
20 will be administered. S0, I'm not sure that's
21 something we will deal with or? I mean, 1 don't know
22 who to ~—
] 23 THE CCOURT: T'm ogoing o
24 ME. KIMNCANNON: -~ mall in Middlesex and say,
25 okav, how do you want us to get before you or deal with
43
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) 1 these?
L 2 THE COURT: The assignment Judges in Middlesex
3 will be made aware of this and 1 would give it some
4 time frame, but I -- T would then suggest a
5 communication by your office to -~ fto the assignment
6 Judge with —— wilth your Concerns or Jguasstions.
T ME. KINCANNONR: Understood. Thanks, Your
2 Honaor .
& g M5, PATTERSON: Thank vou, Your Honoo.
: 10 THE COURT: EAnyvthing furthexr?
11 MR. KQOTT: Nt from the defendants, Your
12 Heonor.
i3 THE COURT: Qkay ., o, in terms of -—- I'm noht
14 going to sign any oxder because the order that you
1% preparaed has to go into Somerset as well as it Sust
b 16 SnoomMpasses -
17 MR, KOTT: Right.
18 THE COURT: ~— 108 cases.
19 MR, KOTT: Right . Well, -—-
20 MS, PATTERSON Flus. It would be, aboun --
21 it incliudes, about, ten more I think.
22 THE QOURT: Right . We need to -
i 23 ME, PATTERBOW: Uh—huh.
- ey MR. KOTT: Yeah.
28 THE COURT: We need Lo rephrase The ordsel.

Elite Transcripts, Inc.
14 Boonton Avenve, Butler, New Jersey (7405
(973 283-0196 FAX (973)492.2027
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L i Okay .
b ME, RKOTT: Yaal .
3 THE COURT: Thank you.
4 MR. RKOTT: Ckay. Thank vou, Your Honor.
5 ME. RKIMNMCANNGHN: Thank vou, Your Honor.
& {(Proceedings concluded)
i
E
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CHERTIFIOATIONM

1T, Brandy Winow, the assigned Ltransoriber, do hereby
certify the forxesgoing transoript oFf proceedings in the
 Bargen County Superlior Court on Septembier 28, 2018,

digiteaelly recorded, Time Indew Ffrom 10:03:08 &.m. o

@ L2321 a.m., ds prepaved aAn full complisnce with the
current Transoridpt Format For Judiclial Proocsedings and

iz & Ttrus and acocurate vompressed transoript of the
proceedings as recordsd Lo Tthe bhest of my knowliedge and

Y alvility .

S8 Bransly Winaoaw

Brarndy Winow TH B S
HLITE TRANSCRIPTSE I
aat Lesx ,  Diarw Jmkugy 07405 Ootodeaer Do SZ01H
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© New Brunswick, NI G8503-964
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October 25, 2018

David R. Kott, Esq.

McCARTER & ENGLISH, LLP

Four Gateway Center

100 Mulberry Street .o
P.C. Box 852

Mewark, New Jearsey 07101-0852

Kelly Crawford, Esq.

RIKER, DANZIG, SCHERER, HYLAND & PERRETT!, LLP
Headquarters Plaza

One Speetiwell Avenue

Morristown, NJ 07962

G. Bﬁan Jackson, Esq.
BUTLER SNOW, LLP
The Pinnacle at Symphony Place

Nashville, TN 37201

Fred £. Bourn, i, Esq.

BUTLER SNOW, LLP

Renaissance at Colony Park, Suite 1400
1020 Highland Colony Parkway

P.O. Box 6010

Ridpeland, MS 391518010

Re: Ethicon Hernia Mesh Product {other than Physlomeash)

Daar Counsel,

In response to the enclosed Omnibus Crder, signed October 9, 2018, by Bergen
Vicinage, Hon. Rachelle L. Harz, J.8.C., which transferred from Bergen to Middlesex,
one hundred sixty-six {168) product liability cases involving an Ethicon Hernia Mesh
Product (other than Physiomesh). Please see the enclosed #08-12 directive regarding
Multicounty Litigation Guidelines and Criteria for Designation, which outlines the
procedure for requesting das&gna&mn of a case as multicounty litigation for centralized

1 Ethicon Mesh (Not Physiomesh) Lem MID




management, Without Supreme Court f::imszﬁmtm ﬁﬁ multicounty litigation, these
uases will be assigned fo di iffarent pretrial judges, based on the last two digits of the
Middissex County docket number, which will be a&&ga&d as they gre ransfered in from
Bergen.

séncam!y,

“Jan Ratziaff
Civil Division Managef :
Middlesex Vicinage - Civil Division

Eng.

C.  Talronda E. Phoenix, Eag., Assistant Director, AOC Civil Practice Division
Hon. Jamie D. Happas, P.J.Cv. (ho entlosure)
James A. Banry, Esq.
Michael A, Galpern, Esq,
Joshua Kincannon, Esq.

Marc D. Grossman, Esqg.
Toblas Millrood, Esg. ' ~
Michael G. Daly, Esq.
Edward A, Ruffo, Esqg.
Detek Brasiow, Esny : §

Melissa F. gue Esq.
C.M. Cowper, Esq.

2 Eihicon Mesh (Not Physiomesh) Letter MID
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David R, Koft - N.J. Attorney ID#018131977 “FILE D
McCARTER & ENGLISH, LLP : oo

100 Mulborry Street ‘ RAC

P.0. Box 652 . m L. Hap
Newark, New Jersey 07101-0652 480,

(973) 622-4444

‘%@_Wm ~NJ. Attomney I #029141993
‘ CHERER, HYLAND & PERRETTL, LLP

Headqxwt&m ?Eaz&
One Speedwell Avenue
Maorristown, NJ 07962
(973} 538-0800

3. Brien Jackson, Bsq.

BUTLER SNOW, LLP

The Pinnanle i Symphony Place
150 3™ Avonus South, Suite 1800
Nashville, TN 37201

(615) 6516718

Fred B, Bounn, 11, Bag,
BUTLER SNOW, LLP
Rmmssmm at Cniany Paﬂa Swte 1400

(601) 948-5711

Attarneys for Defendants . SUPERIOR COURT OF NEW JERSEY
Jokmson & Johnson & Ethicon, Fie. LAW DIVISION: BERGEN COUNTY
' DOCKET NO, BER-L-7065-17
JASON COTILE, Civil Action
Pleintif, | ORDER GRANTING -
v L : DEFENDANTS' MOTION TO
. TRANSFER VENUE IN PART AND
JOHMNSON & JOFHNSON and ETHICON, . TRANSEERRING TO MIDDLESEX
INC.,, | :  COUNTY THIS MATTER, ALL
Defendents. : A ATTACHED TO THIS ORDER, AND.
i ALL FUTURK MATTERS THAT
INCLUDE PRODUCT LIABILITY
; CLAIMS INVOLVING AN
' ETHICON HERNIA MESH PRODUCT
OTHER THAN PHYSIOMESH
bARRE ERLIBNRT b




BER L 007065-17 10/15/2018 Pg2of8 Trans ID: LOVZ01B1796168
BER-L-007085-17  10/02/2018 10:57:24 AM Pg 2 of 8 Trana ID: LCV20181714848

THIS MATTER having been opened before the Court by MoCarter & Bng!iai';, LLP,
attorneys for Defendants Johnson & Jobnson and Bthicon, Ino., sesking ﬁrx QOrder transferring
venue of the within matter from Bergen County tﬁ Somerset County; and The Court having
considered the papers submitted in support of and in opposition to the motion; and The Court on
Sopternber 28, 2018 having heard oral argument of counsel (Joshua 8. Kinvsnnon, Esq., of
Lomvrre, Munson, Comer, Beown & Schottiand, LLC, and xkciam Bvaps, Baq,, of the Hollis Law
Firm, P.A., counse! for Plaintiff, and David R, Kott, Bsg, of MoCarter & English, LLP, and

Kelly 8, Crawford, Bsq, of Riker Danzlg Schersr Hyland & Pewretti, LLP, counsel for |

Defondants); and The Cour! having rendered an orel opinlon on the record on September 28,

2018; and good cause appesring;
LT I8 on this ot day of dendobil 9015,
ORDERED that:

I, Defendants’ Motion to Transfer Venuo be and hereby is GRANTED IN PART

and this matter, all matters included on Sehedule A attached to this Order, and all future matters
filed {n Bergen County that include product liability claims involving an Ethicon Mﬁa Mesh
Product other than Physiomesh are transfecred to Middiésex County; and

2. The Clsrk; Superior Court of New Jnesey, Bergmﬁ ;'Iksmty, is hereby dirested to

A atiached to this Order, and all future

tranafer this matter, all matters included on Exhibil
matters filed in Bergen County that includb product lebility claims involving an Ethicen Hernla
Meosh Product other then Physiomesh to Middlesex County,

“tockots Pcidue

HON, RACHBLLE L. HARZ, 18.C,

_ X Opposed

. Unopposed -
?wwmﬁf Msam/m@g@ ;m%\?

ME! 2321&4?31‘ {

B
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mmmm beyvm‘nm Cnlity Serden

GLENN A. GRANT, JLAD.
Acting Admisistrative Directoe of the Courts

semw.rfootits.oom B Phone; §08-084-02756 & Faw: BOD-884-6368

Diveetive # 08-13 \
| | [Supersedes Directive # 07-09]
Tos igument Judges |
Civﬂ i’r%iding Jndgw 0
From:
Subj: lon Guidelines (Formerly “Mass Tort Guidelines™)
Date: August 7, 2012

ayE GXW md
» September 4, 2012, Accordingly, as of that date, Rule
mient of Multicounty Litigation™; prior thereto the

The Supreras Court ag part of its July 19, 2012 Omatbus Rule A
revisions to Rule 4;384, © be effi

4:3BA will be captioned *
nule was _mp&tmﬁd“ﬁm

Rule 4:38A provides that the Court shall admﬁpmwdm for fhe ventealived
edu mbemmnigmedwﬁw

GAG
Attucheent (Multioounty Ligation Guidalines)
e Uhief Justion Stuset Rabner Steven 1, Bosville, Chief of Stafl
Hon, Carel B, Highes AQC Directors and As
Hos. Brian R. Martinotti Trinl Cowt Adumie
Hon, Jasslen B. Mayer Gam%ﬁim&, smami&w
Hon Vincent Laltla Cihvil Diviplon 3
Hom, Arm O, MaCormick I&&&i@A‘SmM

Mtk Neary, Supreme Court Clark
Hughes Justice Complex = 25 Markat Stroet ¢ P. 0. Box 037 « Trenton, New Jarsey 0BE25.003




MULTICOUNTY LITIGATION GUIDELINES AND CRITERIA FOR
DESIGNATION

[As Promulgated by Directive # 08-12 Pmuam to Rule 4:38A]

) @f%iw Cﬂwﬁss to have zim £
esignated judge for centralized m wiiky T‘hu }a.sa:gnmam walge or a!:tmy makmg such
#n application must give notice to all parties then involved in the case(s), advising that the
Wmém %m\ hoen maﬁmmimm awmmm the Bar wﬁi WW in iﬁw lﬁmf newspspess and in

Mnmaﬁm on Whm m;l withm what time period wmnmma zm m& mjwﬁm o the
application may be mads,

Such Notice advising of the applicaﬁnn and requesting comments or objections will be
sent by the Administrative Ihmm«m* toall Amgnmﬁm Judges snd Civil Presiding Judges, will be
published by the Administrative Director in the legal newspapers, and will be posted on the
}’udmary s Internet websito tmh in the Notices Wﬁ as:xd m ﬁa@ Mﬁitacounty Litigation

l- ‘ pmmt &w appiamﬁm, along with a mmptkﬂ;im 0 ax‘zy ‘ and objections
received, m the Supreme Court for its reviow and demmmﬁnn

H the S&zpm Court ﬁetemines that the case(s) should be ﬁmﬁm a8 multicowny
esipnsbod ;;mig@ fm @m@m&mﬁ management and, in that 3&&3& B

eribire { will im m‘t to sl Assignonent
wepapers, and will be posted

Jmﬁg@s mﬁ i?ﬁwﬁ

in the Multicounty Lﬁ:&;gmmé Infarmation ﬁm on the Jmiiczary s Tnternet website,

In determining whether designation ae multicounty litigation is warranted, the following
factors, among others, will be considered:

e whether the case(s) possess(es) the following characteristics:

« it involves large numbers of parties;

Multiconnty Litlgation Guigelines
Promulgaied by ’ﬁiwema # 0813 (affectlyve Buptomber 4, 2012)
‘ Pags 1 of 4




. it involves meany claims with common, recureent issues of law and fact
that are associsted with a single product, mass disaster, or complex
environmental or toxic tord;

. there is geographical dispsrsement of parties;

. there is a high dngm of commonality of lnjwry or damages among
plaintiffs;

* ’tﬁm s a %im

i (oY mm of

mﬁ%ﬁm mﬁm,ﬁuwumm is, sven f&w simym af‘ dmmimm&y m

required to pass through layers of local, regional, nations], g
house counsel.

whether there is & risk that centralization may unreasonsbly delay the progress,
incrense the expense, or complicate the processing of any action, or otherwise
prefudics a party;

whether-coutvalized management-is-falr and convenient to.the peaties, witnesses

nt clabms, thit is, tiw

and mz

whether there is 8 risk of duplimﬁve and inconsistent rulings, m‘dm or judgments
if the cases are not managed in & coordinated fashion,

whether coordinated discovery would be advan

. whether the cases require specialized expertise and case processing as provided
by the dedicated multicounty Litigetion judge and staff;

whether centralization would result in the sfficient vtll immn of judicial resourcey
and the fachities and personnel] of the cownt;

wheiher issues of insuranoe, limits on assets and potential bwkmpmy can be best
addressed in coordinated proceedings; and

whethar there are related matters pending in Federal court or in other state courts
that require coordination with « single New Jersey judge,

" Multicounty Litigation Guldelines
Promulgated by Direciive # 88-11 (offuvtive September 4, 3013}
‘Pago 2of4




Issues of fairpess, geographical location of parties mnd attorneys, and the existing civil
and multicounty hﬁgatinn cascload in the vielnage will be considered in determining to which
vicinage & perticular multicounty litigation will be assigned for centralized management. This
decision will be made by the Supreme Court.

The initial order of the Supreme Court denominating a particular category of cases as
mulﬂ%mty Higation and referring those cases to a particular county for centralized

‘management may specify that subseguent related actions are o be transferred from the counties

in whwh they are filed to the designated multicounty litigation county and judge without further
application to the Supreme Count,

The multicounty litigation judge may thersafler roview the cases designated as s
multicomsty litigation and assigned for centralized mansgement, and may sever and retum to the
original county(ies) of venus any thet no longer wermnt pentralization.

When the multicounty litigation judge determines that ceniralized management Is no
longer necessary or appropriate under the circumstances, he or she will send a written report to
the Administrative Director, with copies to the Assignment Judge, Clvil Presiding Judge, Trial
Court Administrator, Civil Division Manager of his or her vicinage and all counsel of record in
any pending cases. The report shall provide details of matters resolved as well as the pertioulars
concerning any unresolved matters including whether the Jatter will ba retirned to their original
county(ies) of venue or will continue to be handled until resolution by the multicounty litigation
judge, This report will be presented to the Supreme Court for review, Thereafter, a Notics to the
Bar advising of the request and requesting comments or objections will be sent to sl Assignment
Judges and Civil Presiding Judges, will be mxbimhed by the Administrative Director in the legal
newspapers and will be posted on the Judiciary’s Inferust website both in the Noticed section and
in the Multicounty Litigation Information Center,

Once the comment period bas closed, the Administrative Dirsctor of the Courts will
present the termination request, along with a compilation of any comments and objections
reveived, to the Supreme Court for its review and determination,

Muiticonnty Litigation Guidelines
?mmmgami by Dlrective # 08-12 {effective Beplembaer 4, 2013).
Pnga 3of4




 if the Supreme Court determines that the muiﬁmnmy 2§hgatim deaignwmz ehm:ﬁd be
mxm&d i?: may wmmate ma ccmmhmé AR g

¢ rwm%mm mwﬁwwiﬂhﬁwm%aﬁ' igriment J vil Prasiding
dges, will be published in the legal howspapors and will ¥ onthe 3@&1&1}* s Tternet
website both in the Notioes section

and in the Muﬁm&mﬁy W@%%ﬁ Mamﬁm Camger,

Multlconnty Edtigation Guidelines
Promuigated by Directive ¥ 08-12 (effoctive September 4, mz}
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January 25, 2018

Hon. Glenn A, Grand, JAD.

Acting Administrative Director of the Courts

Administrative Office of the Courts of the Stale of New Jersey
Richard J. Hughes Justice Complex

25 Market Sireet

Trenton, New Jersey 08611

Re:  Dec. 3, 2018 Application for Multicounty Litigation Designation for
Proceed and Prolene Hernia System Mesh Products

Dear Judge Grant:

This Firm, along with Riker Danzig Scherer Hyland & Perretti LLP and Butler Snow
LLP, represents Defendants Ethicon, Ine. (“Ethicon™ and Johnson & Johnson
{collectively "Defendants”) in certain cases involving Proceed Surgical Mesh,
Proceed Ventral Patch and Prolene Hemia System products currently pending in
New Jersey. These cases -- once again - are the subject of a Rule 4:38A Multi-
County Litigation {'MCL”) application, dated December 3, 2018, which is currently
pending before the Administrative Office of the Courts ADC™). The AOC issued a
Notice to the Bar on December 26, 2018, requesting commenis or objections.” This
letter is submitted pursuant to that notice and in response to Plaintiffs’ application,

This is Plaimtiffs’ second attempt to manufacture an MCL for cases involving a broad
array of different hernia mesh products. in February 2018, Plaintiffs’ counsel filed
an application seeking to establish an MCL for five different mesh products. In
rasponse to that application, Defendants did not oppose the creation of an MCL for
cases mnvolving PHYSIOMESH™ Flexible Composite Mesh (‘Physiomesh™, as
there was already a federal multicistrict tgation ("MDL™) involuing such cases,
which remains pending in the United States Distriet Court for the Morthern District of
Georgia, Defendants did oppose, however, the creation of a single, unwieldy MCL
for all five distingt products, which would necessarly involve complex and
urworkable discovery issues, making coordination inefficient and unfairly prejudicial.
On Jduly 17, 2018, the Supreme Cowrt created an MCL for cases involving
Physiomesh only, and assigned the MCL to Aflantic County for ceniralized case
management by Superior Court Judge Nelson €. Johnson.

For the reasons set forth in Defendants’ May 11, 2018 response (o Plaintiffs’ initial
MCL application, and stated herein, Defendants again oppose the creation of an

! The ADC's notice indicates that Plaintiffs’ application requests assignment of the proposed
MOCL to Middlesex Gounty, howsver, Plaintiffs’ application did not request any particular MCL
Venue.

BET 20025187y 2
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Hon. Glenn A Grant, JAD,
January 28, 2019
Page 2

MCL for cases involving hernia mesh products other than Physiomash. The hernia
mesh products subject 1o this application are sach materially different with respect
o their development, design, and materials, and are not suilable for MCL
designation. State and federal courts have routinely reminded ltigants that
coordination or centralization of litigation “should be the iast solution after
considered review of all other options.” See, eg., In re; Linear Gadolinium-Based
Centrast Agents Products Liability Litig., Case MDL No. 2868, Oct. 10, 2018 Crder
Denying Transfer (J.P.M.L) (quoting In re; Best Buy Co. Inc., Cal. Sonng-Beverly
Credit Card Act Litig.. 804 F. Supp. 2d 1376, 1378 (JP.ML. 2011)). Creating a
second MCL for these divergent products would serve only to invite more individuals
and law firms to file lawsuits in New Jersey — regardiess of the merit {or lack thergof)
of their claims, Plaintiffs’ proposal will make New Jersey a magnet for the meritless.
as many plaintifis will altempt to ride the wave of coordinated litigation managed by
others. Such a consequence has become a reality in practice that cannot be
wnored, and respectfully, should be taken into consideration by the Court.

in the alternative, in the event the Court is inclined fo establish another MCL,
Defendants respectfully submit that it should be limited to cases involving Proceed
Surgical Mesh and the Proceed Ventral Paich only — but not create an MCL for
Prolene Hernia System, which in no way meets the standards for an MCL. Cases
involving these two Proceed products represent the overwhelming majority of the
cases that are the subject of the Flaintiffs” current application. The benefiis of any
coordination would be better managed separale from, but alongside, the
Physiomesh MCL in Atlantic County.

EROCEDURAL HISTORY
. Plaintiffs’ Initial Law Division Filings in Bergen County

Beginning in late 2017, Plaintiffs (largely represented by the same small number of
law firms supporting this application) began filing complaints in New Jersey Superior
Court, Bergen County, alleging product liability claims related {o hermia mesh
products manufactured by Ethicon. At that time, none of the Plaintiffs resided in
Bergen County, nor did any Plaintiffs counsel have an office in Bergen County.
Indeed, the overwhelming majority of Plaintiffs lived outside of New Jersey and
received the implant outside of New Jersey,

On January 11, 2018, the Lomurro Firm, which represents a significant number of
the Plaintiffs, wrote to Bergen County Civil Presiding Judge Robert L. Polifroni
asking for @ case management conference fo discuss consolidation or an MCL
created for all herniz mesh cases then-pending in Bergen County. (See Ex. A
Plaintiffs’ 1/11/18 Letter to Judge Polifroni). Defendants opposed that regquest
{(See Ex. B: Defendants’ 1/26/18 Letter to Judge Polifroni).

R ROOIHI6Te 2
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Judge Polifroni flatly rejected Plaintiffs’ “informal” attempt to achieve MCL
designation in Bergen County and reminded the Lomurro Firm of New Jersey's MCL
application process. (See Ex. C.  Judge Polifroni’s January 25, 2018 letter to
Plaintiffs’ Counsel). In his lstter, Judge Polifroni explained that “[dlecisions by
counsel to select a county of venue, and then request to have the matters
consolidated and handled by one judge outside of the MCL format, will not be
validated by this Court” (id) Judge Polifroni further noted that ‘unless the
individual piaintiffs live in Bergen County, it seems reasonable the most convenient
venue would be the corporate location of the defendants, which appears to be
outside of Bergen County.” (1d,) (emphasis added).

Despite the Court's suggestion, Plaintiffs’ counsel continued to file lawsuits in
Bergen County, even though that venus has no connection fo the parties or the
circumstances underiying the complaints.

. Plaintiffs’ First MCL Application

On February 28, 2018, Plaintiffs filed a Ryle 4:38A Multicounty Litigation Application
with the AOCC, seeking the creation of an MCL for five different hernia mesh
products manufactured by Ethicon, including a product that, at that time, was not
even af issue in any case pending in New Jersey. Specifically, Plaintiffs sought
MCL designation for the following products: (1) Physiomesh; {2) PROCEED®
Surgical Mesh, (3} PROCEED® Ventral Patch; (4) Prolene Hernia System: and (5)
Prolene 3D Patch.  Additionally, Plaintiffs requested that the proposed MCL he
assigned to The Honorable Rachelle L. Harz in Bergen County.

The AQC issued a Notice requesting comments or objections o Plaintiffs’ counsel's
MCL application by May 14, 2018, {See Apr. 11, 2018 Notice to the Bar by Glen A.
Grant, JAD. available at hitps/fwww.njcourts govnotices/2018/n180412a. pdf?
cachell=CaWMXT1L  Defendants timely responded to Plaintiffs’ MCL appilication,
in their response, Defendants did not oppose the creation of an MCL for cases
involving only Physiomesh, as such an MCL would mirror the federal multidistrict
litigation pending in the United States District Court for the Northern District of
Georgia and would promaote judicial efficiency. Defendants did oppose creation of a
broader MCL involving so many different products, as it would create complex and
unworkable discovery issues, making coordination inefficient and unfairly prejudicial
The same remains frue foday.

On July 17, 2018, the Bupreme Court created an MCL for cases involving
Physiomesh only, and denied Plaintiffs’ request to include the Proceed and Prolene
cases. The Court assigned the Physiomesh MCL to Atlantic County for centralized
case management by Superior Court Judge Nelson C. Johnson, (See Ex. D Order
of Supreme Court of New Jersey, dated July 17, 2018), Specifically, the Supreme
Court ordered that “all pending and future New Jersey state court actions against
Johnsont & Johnson and Ethicon, inc. alleging injuries as a result of use of
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Physiomesh Flexible Compaosite Mesh . . . shall be transferred from the county of
venue toc the Superior Court, Law Division, Atlantic County.” {See id.) Atlantic
County Superior Court Judge John C. Porto is currently presiding over the
Physiomesh MCL. As of the date of this letter, Judge Porto has entered four (4)
case managemeant orders in the Physiomesh MCL.

fl.  Judge Harz Transfers Proceed and Prolene Cases to Middlesex County

After the Physiomesh MCL was created, cases invelving the other hemia mesh
products remained in Bergen County - a venug having no connection o Plaintiffs,
thelr claims, or Defendants. Accordingly, on September 6, 2018, Defendants filed
motions to transfer ali Bergen County Ethicon hemia mesh cases to Somerset
County, where Ethicon, the company responsible for the design, manufacture,
marketing, sale, and distribution of those products, is located.

On September 28, 2018, Judge Harz granted Defendants’ maotions to transfer
venue, and ordered that “all cases filed by the plaintiffs against the defendants
pertaining to personal injury product liability claims concerning hemia rmesh nther
than Physiomesh” be transferred to Middlesex County. (See Ex. E; Transeript of
Motion and Opinion, dated Sept. 28, 2018, at 27:1-4). Judge Harz stated that
“Bergen County is not a proper venue” and that “these cases have absolulely no
nexus to Bergen County.” (Id, at 36:18, 38:18-10). Specifically, Judge Harz held;

Plaintiff has failed to establish that venue is proper in
Bergen Counly. Ethicon headquarters are in
Somerville, Somerset County. That is where the . |
majority of Ethicon’s activities and New Jersey
husiness is conducted and where Ethicon's business
activities are targeted in this State. Likewise Johnson
& Johnson's principie New Jersey office s iIn
Middlesex County which is where the majority of it
business is conducted in this State.

Accordingly, pursuant to Rulle] 432, and the
principles arficulated in Crepy [v. Reckitt Benckiser
LLC, 448 N.J. Super. 419 (Law Div. 2018)], as well as
the proposed amendment clarifying the rule consistent
with Crepy venue is not properly laid in Bergen
County.

(id. at 32;18-33:5).
Judge Harz further observed, "Plaintiff's arguments seeking out this Court amounts

to an admission of forfulm shopping that courts should discourage” and recognized
that Plaintiffs were raising “identical” arguments to those raised in their first MCL
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apphication “which was rejected by the Supreme Court.” {{d. at 34:8-14). The judge
reasoned:

In sum, these cases have absolutely no nexus to
Bergen Courty. While this Court appreciates the
compliments that plaintiffs have provided in their
papers indicating that they have confidence that |
would be able to handle these hernia mesh cases,
that's not how assignment judges or our court system
makes decisions regarding venus. To do so would be
fartamount to judge shopping.

Qur system does not allow the parties to pick a venue
or & judge because they belleve a particular judge
would be well-suited for particular case or case type.

(id, at 38:18-39:4). Judge Harz further reasoned that Middiesex County had the
resources and experience to handle these matlers as individual cases. {{d. at
36:22-37:2). Judge Harz entered an Order on October 8, 2018, which denied as
moot Plaintiffs’ motion to consolidate all Proceed and Proleng hemia mesh cases,
{See Ex. F: Oct. 9, 2018 Order).

Since the entry of Judge Harz's Order, Plaintiffs have filed complaints involving
Ethicon hernia mesh products other than Physiomesh in Middlesex County.

BACKGROUND

The products involved in the cases implicated by Plaintiffs’ second MCL application
are distinct products with distinct regulatory histories and product development
timelines. By way of background, there are multiple differerd types of hernias, gach
characterized largely by their anatomical location and presentation and which can
require different treatment.’ Three of the most common hernias include inguinal,
ventral, and umbilical® For many years, surgeons have repaired hemias using
medical devices made of mesh, There are over one million harnia repair surgeries

? & hernia is a hole in the muscular layer of the abdomina! wall, through which pre-peritoneal
or intra-abdominal contents can protrude. This protrusion results in a bulge, which is often
associated with abdomina! discomfort and cosmetic deformity. An untreated hemia can also
lead o further medical complications.

® An inguinal heria is a defect in the abdominal wall that occurs through an area of
weakening of the muscle ayers of the lower abdominal wall. A ventral hermia s 2 defect in
the abdominal wall {usually midline} that ocours along the scar formed by prior abdominal
surgery, An umbilical hemnia I8 8 hernia that develops at the umbilicus through & weakened
layer of the abdomingl wall.
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performed each year in the United Slates alone. By the year 2000, fewer than 10%

_ of hernia repair surgeries for groin hernias did not utilize a mesh product.' The

i mesh in many, but not all, of these devices s made from sterile, polypropylene-
based materlals. Depending on the surgeon's repair technique, the mesh is
typically placed either under or over the hernla and held in place utilizing one of
several methods. The mesh acts as "scaffolding” for new growth of the patient’s
own tissue, which eventually incorporates the mesh into the surrounding area to
provide the needed support.

For more than 50 years, Ethicon, Inc. has manufactured and sold a number of
distinct hernia mesh devices. In 2010, Ethicon launched Physiomesh, a mesh
device comprised of Prolene fibers laminated between Monooryl and polydioxanone
films. The Monocryl layers dissolve and allow for a gradual in-growth of tissue into
the mesh. Ethicon voluntarily withdrew Physiomesh from the market in 2018, In
2017, a federal MDL was created for cases alleging claims exclusively related to
Physiomesh. That MDL is assigned to Judge Richard Story in the United States
District Court for the Northern District of Georgia.

At the time of Plaintiffs’ first application for MCL designation, there were
- approximately 82 cases filed in the Bergen County Superior Court alleging product
b liability claims related to five different products. Plaintiffs’ current application seeks
an MCL designation for three different products: (1) PROCEED® Surgical Mesh; (2}
PROCEED® Ventral Patch; and (3) Prolene Hernia System. The following chart
provides a brief description of the products identified by Plaintiffs in their application:

® Device Type of Mesh Year Status

i Launched
Frolene 30 with onlay and underiay patch, 1987 Currently marketed
Hernia non-absorbable
System

“nttps:Heeww fda. goviMedicalDevices/ProductsandMedical Procedures/implantsandProsthetic
s/HerniaSurgicaiMesh/default htm.

W ME1 28025157v.2



Hon. Glenn A. Grant, JAD.
January 25, 2019

Page 7
Device Type of Mesh Year Status
Launched
PROCEED® Flat, partially absorbable 2004 Currently marketed
Surgical Mesh
PROCEED® 3D patch, partially absorbable 2008 Currently marketed

Ventral Patch

Each of these products is materally different with respect to development, design,
materials, method of manufacture, place of manufacture, primary uses, method of
placement, and labeling. even though they share some components. Some of the
products were manufactured in Germany, while others were manufactured in the
United Siates. The products were conceived and designed st different times over
several dacades with different individuals involved.
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Plaintiffs’ attempt to portray dozens of actions involving different products as
presenting common issues misleadingly ignores the true differences between the
products and the allegations of the complaints. At the outset, Plaintiffs generically
iabel all three products as being "multi-layered” and assert the devices have similar
designs and compositions. in fact, each of the products has a different design and
components, and these differences are material to Plaintifis’ claims,

Although Plaintiffs generally describe all of the products as multi-layered hernia
mesh products, Prolene Mernia System, in fact, is not multi-layered. And while both
Proceed Ventral Patch and Proceed Surgical Mesh are partially absorbable, Prolene
Hernia System is not absorbable. Additionally the products have different uses:
Proceed Surgical Mesh and Proceed Ventral Patch are tissue-separating devices
typically used on the inside of the abdominal wall, whereas Prolene Hernia System
is fypically used for inguinal repairs. Proceed Surgical Mesh is alsc very different
from both the Proceed Ventral Patch and Prolene Hernia System in that Proceed
Surgical Mesh is flat, but the other products are three-dimensional and intended to
be applied, not just over, but through a hernia defect.

Those differences are not only significant in how the products are used, they are
significant in how Plaintiffs themselves porfray these products. Indeed, Plaintiffs
rely on those very differences 10 allege that the design of sach product makes it
more dangerous than other products. In actions related to the Proceed Ventral
Paich, for example, Plaintiffs claim that the product has characteristics that make it
more dangerous than Proceed Surgical Mesh.  In parlicular, they allege that
"‘Defendants were aware that adding Vicry!l and other additional layers to the
Proceed Surgical Mesh o create Proceed Ventral Patch, would increase the
intensity and duration of inflammation and foreign body response (FBR), thus
increasing fibrinous exudate.” (See Ex. & Bednarcyk Compl, at §] 35, emphasis
added).

At the same time, Plaintiffs also claim that components found in both the Proceed
producis, but not Prolene Hernia System, render those products uniquely more
dangerous than products without those components. For example, Plaintiffs claim
that Oxidized Regenerated Cellulose, included in the composition of both Proceed
products but not the Prolene product, "had pores which were (oo large {0 prevent
adhesion formation” and that “increased adbesion formation would result in
increased mesh shrinkage.” (See Ex. H: Wetch Compl., at 9% 23-26; Ex. G
Bednarcyk Compl, at 1§ 29-31). Plaintiffs further aliege that "Defendants were
aware that the ORC layer in the Proceed was ineffective at preventing adhesion
formation o polypropylene over a decade before Defendants brought the Froceed
to market.” (Sse Ex. M Weteh Compl., at 4§ 42, Ex. G. Bednarcyk Compl, al 4 48).

Conversely, Plaintiffs allege that the design of the Prolens Hemia System made it

more unsafe than any other products. In this regard, Plaintiffs claim the Prolene
product is different from any other product used. "The Prolene Hernia System has a
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unigue design, which incorporates twe distinet layers of polypropyiene connected by
a central polypropylene tube. This design is not used in any other hernia repair
product sold in the United Sfates.” {See, eq.. Ex I Wilson Compl, at § 31,
emphasis added). Plaintiffs further allege that the unique design of Prolens Hemia
System increases the risk of imjury and makes treatment more difficult.  “the muiti-
layer polypropylene mesh occupied two inguinal compartments instead of one,
increasing the intense inflammatory and chronic forgign body response; . . . When
an implanted Prolene Hernia System fails, the complications are harder io {freat.
Further, its eventual explantation resulis in large amounts of tissue loss due to the
Prolene Hernia System’s ocoupying of two inguinal compartments.” (See, e.g., id. at
0 32-33).

Flaintiffs’ application thus ignores their own misguided characterization of these
products, but also glosses over the fact that all three of the products at issue were
introduced at different times over the course of over a decade. Prelene Hernia
System was introduced in 1987, Proceed Surgical Mesh was introduced in 2004,
and Proceed Ventral Paich in 2008, The information available to Ethicon and
surgeons at each of those times was different, a consideration that directly impacts
issues such as design defect, adequacy of warnings, and the application of the
learned intermediary doctrine.

The different histories of the products also mean that there will likely be significant
variations in the wilnesses having relevant knowledge regarding the products.
Witnesses involved in the development of Prolene Hernia System prior to its launch
in 1997 would be different from those involved with Proceed Surgical Mesh and
Proceed Ventral Paich products introduced 7 and 11 years later. The likelthood of
having different withesses is vastly increased by the fact the different products were
produced in different countries.

it is important to consider the nature, composition, history, and development of
these particular products alongside the specific allegations raised by Plaintiffs,
which make clear that ML designation is inappropriate under these circumstances.

ARGUMENT

. The Court Should Deny Plaintiffs’ Application Because the Cases Do
Not Meet the Criteria for an MCL Designation.

The Court should deny Plaintiffs’ application to establish an MCL for any or all of the
three hernia mesh products included in thelr application and permit the cases ©
proceed individually in their current venue, which has the judicial resources and
support staff to handle these actions. Creating an MCL under these clrcumstances
would lead to a flood of litigation by forsign plaintiffs raising meritless claims and
seeking 1o take advantage of New Jersey's centralized litigation process; it would
not further the goals and policy of Rulg 4:38A and AOC Directive #08-12.
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in determining whether centralization of cases is warranied, the Court applies the
factors contained in AQC Directive #08-12. Specifically, they include whether the
cases possess, amang other things, the following characteristics: Many claims with
cotmon recurrent issues of law and fact “that are associated with a_single
product’. a large number of parties; and a high degree of commonality among
injuries or damages among plaintiffs. See AOC Directive #08-12, at 1-2 (emphasis
added). The Court also should consider administrative factors including, but not
limited to: whether there is a risk that centralization will unreasonably delay the
progress, increase the expense, or compticate the processing of any action; whethar
centralized management is fair and convenient to the parties, witnesses. and
counsel, whether coordinated discovery would be advantageous; and whether there
are related matters pending in federal court or in other state courts that require
coordination with a single New Jersey judge. 1d,

Here, the administrative factors are particularly relevant to the determination that
MCL designation is unwarranted for these products. Unlike Physiomesh, there are
no federal court MDLs involving these products, and Plaintiffs have not
demonstrated that there are a significant number of cases that are being filed across
the couniry which would, in turn, support the position that there is a legitimate need
for an MCL in New Jersey. There is also a significant risk that centralization will
unreasonably delay the progress and complicate the processing of these actions
that are currently pending in the Superior Court.  Accordingly, the administrative
factors are not met.

In addition, there are distinct issues of law and fact within and among the cases
involving these different products that make an MCL inappropriate. Specifically, as
noted above, different dociors use each mesh product differently, and for different
purposes with respect to their overall treatment of hernias, As such, each individual
case is uniguely different from another case, despite the fact that they may involve
the same product.

Moreover, the creation of the proposed MCL would attract meritless cases. The
Proceed Surgical Mesh, Proceed Ventral Patch, and Prolene Hernia Mesh products
are proven products that have been on the market for many years, remain on the
market, and are recommended and implanted by physicians to this day. The reality
is that all hernia repair surgeries, including those using mesh, can lead io
complications,  The mere fact that there are patients with these devices that have
expearienced complications deoes not establish that these devices ars defective
Indeed, like all widely sold medical products used to treat medical conditions,
patients can experience complications in the absence of any defect in the product.

Rather than advertising for Physiomesh products only, the sulbject of the federal

MDL, Plaintiffs’ attorneys across the country have cast a wide net, publishing
general advertisements related to "Hernia Mesh” or "Hernia Surgical Mesh." in all
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tikelihood, clients responded who may have thought they had Physiomesh but who,
In fact, received other products. Alternatively, due to the vague and general use of
the term “hermia megh” the lawyers received inguiries from anyone who was ever
implanted with hernia mesh. Thus, the allegations involving these cases are highty
attenuated

The following are samples of advertisements posted on publicly available social
media pages that depict Plaintiffs’ counsel's conduct in using broad language fo
attract plaintifis with meritless claims:®

Hernig Mesh
DEFECT CLAIMS

Frasifaold, 81

¢ Ses hitpa/hwww facebook comipages/categoryLawyer-—Law-FirmiHaemis-Mesh-Dafects-
37AR46200833628/.
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i is evident that mere creation of an MCL will altract more complaints by plaintiffs
nationwide seeking to take advantage of litigating in an MCL, which allows plaintiffs
and their counsel fo "park” cases with no factual or legal basis for recovery and do
little to no work on those cases, in hopes of collecting from a global settlement in the
future. In fact, there is evidence of a very concerning and growing trend of litigation
funding companies and marketing firms targeting individuals treating with medical
devices to lure them into undergoing unnecassary surgery so that those individuals
will be more lucrative Plaintiffs in a coordinated MCL or MDL against medical device
companies ”

In the Accutane litigation, this State saw firsthand how the establishment of an MCL
can result in a flood of meritiess claims. After the creation of the Accutane MCL,
there was a significant increase in the number of cases filed, growing to
approximately 7,800 cases. However, neady all of those cases were either
dismissed via dispositive motions or voluntanly dismissed by the plaintiffs. The
same will hold true here in the event an MCL is created and a wave of copycat
Plaintiffs file baseless lawsuiis without any legally cognizable injuries.

Similarly, jurisdictions across the country have experienced the same oulcomes
wher: they establish a cenfralized management or multidistrict litigation.  For
example, in the Baycol litigation, initially there were a moderate number of cases
alleging that the medication caused patients a higher risk of rhabdomyolysis. After
the MDL was established in the United Siates District Court for the District of
Minnesota, tens of thousands of cases were filed, alleging complications other than
rhabdomyolysis that clogged the courts. Ultimately, the parties resolved only the
cases involving rhabdomyolysis.

Additionally, after the Chinese-manufactured drywall products Hability MDL was
created, plaintiffs started bringing lawsuits against American drywall manufacturers,
making similar arguments.  Plaintiffs bringing claims against American drywall
manufacturers sought centralization of four actions pursuant to 28 U.S.C. § 1407,
There, Plaintiffs’ motion promised "thousands” of cases. The United States Judicial
Panel on Multidistrict Litigation denied the plaintiffs’ motion, finding that the plaintiffs
“have not convinged us that any efficiencies would outweigh the multiple
individualized issues, including ones of Bability and causation, that these actions
appear to present” (Ex. J: Order Denying Transfer, In re: American-Manufactured
Drywall Prod. Liab. Litig., June 8, 2010). After the denial, no meaningful litigation
developed.’

® See, &.g., Matthew Goldstein, How Profiteers Lure Women info Often-Unneeded Surgery, N.Y.
Times, Apt. 14, 2018, gvailable st hitps: Peaw. nylimes. comiZ01 804/ d/businessivaginai-mesh-
surgery-lawsuits-financing html,

Cin addition, many lawsuite filad after an MDL is established are later subject to dismissal on
procedural grounds for faifing to provide fundamental information about the plaintiffs” claims. For
example, in the Abilify MOL, hundreds of plaintiffs who filed lawsuits sfter the establishiment of the
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fn sum, establishing an MCL here for these hernia mesh products that are still on
the market will result in a flood of litigation that will unreasonably delay the progress
and complicate the processing of the actions already pending in the Superior Court.
This is not only bad for Defandants headquartered in this State, but it is also very
harmiul to the Court system because of the time and expense of an MCL, including
the toll on New Jersey citizens forced to sit on jurfes in cases involving out-of-state
plaintiffs. Accutane, Baycol, and the Drywall litigations are just some examples that
demonstrate how significant judicial resources will be expended 1o resolve bassless
lawsuits filed solely because the opportunity was provided through an MCL or MDL.
Here, there is no need o upend the current state of the litigation. There are only a
few firms representing Plaintiffs and the parties will be able to work weall togather
regarding these actions. Accordingly, Plaintifis’ application should be denied.

1. In the Alternative, Any MCL Created Should be Limited to Cases
involving Proceed Surgical Mesh and Proceed Ventral Patch Products.

In the event the Court is inclined to establish another MCL ~ which it should not ~
the resulting MCL should be limited to cases involving Proceed Surgical Mesh and
Proceed Ventral Patch products. it should not include the Prolene Hernia System.

As set forth in detail above, there are significant differences between all three
products, which become even maorg significant when comparing the Procesd
products with the Prolene Hernia System. Most notably, uniike the Proceed
products, the Prolene Hernia System is not multi-layered, it is not absorbable and is
typically used for inguinal repairs.  Plaintiffs also claim that components found in
both Proceed products, but not the Prolene Hernia System, such as Oxidized
Regenerated Celjulose, render those products uniguely more dangerous. Plaintiffs
further allege that the unicue design of the Prolene product makes it more unsafe
than other products and that i increases the nsk of injury and makes treatment
more difficult.  (See, &g, Ex. L Wilson Compl, at §ff 31, 32). Moreover, the
Proceed products were introduced more recently, within a few years of each other in
2004 and 2008, while the Prolene Hernia System was infroduced more than 20
years ago in 1887,

Plaintiffe’ application staunchiy falls to satisfy the criteria for establishing an
independent MCL for cases involving the Prolene Hernia System. Out of all of the
complaints involving hernis mesh products referenced in Plaintiffs’ application,
cases involving the Prolene Hemia System make up less than 25% - approximately
49 out of 205 cases. All of the other cases mvoive a Proceed product, (See Pls.
Ex. A- Case Listing). Moreover, the number of complaints filed involving the Prolene

MDL fafled to provide requested plaintiff profife forms.  The forms requested basic information
such as the plaintif's date of birth, when they used the drug, and the name of their preseribing
physician,  Se¢ Nathan Hale, Drugmakers Alm to Bump Delinguent Plaintiffs in Abilfy MDL,
Law3B0, Jan. 18, 2013, available al bitosdiwww law360.comfforida/arlicles/ 1118387/
drugmakers-gim-to-bump-detinguent-plaintiffs-ir-abilify-md!
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Hermia System has lagged behind the filings of cases involving the Proceed
products, which supports rejecting the creation of an MCL for this particular product.

Plaintiffs indicated in their first MCL application in February 2018 that “several
hundred more cases” will be filed with respect to Ethicon’s hernia mesh products,
Yel, that has not baen true Tor cases involving the Prolene Hermia System. indeed,
in February 2018 there were 7 cases involving the Prolene Mernia System that were
the subject of Plaintiffs’ prior application. Almost one vear later, only 42 additional
cases have been filed — a far cry from the “several hundred” plaintiffs promised.

Moreover, the jurisdiction in which the Prolene Hernia System cases are currently
venued has adequate staffing and judicial resources to handle the existing and
potential case load for the relatively modest number of cases involving the Prolene
Hernia Sysiem on an individual basis. Indeed, that is one of the stated reasons why
the cases involving hemia mesh products were fransferred to that vicinage. (See
Ex. B Transcript of Motion and Opinion, dated Sept. 28, 2018, at 36:22-37:2).

Therefore, while Defendants submit that the Court should not establish another
MGCL, in the event it is inclined to do so, #t should be limited to cases involving the
Procesed products only.

.  Potential MCL Venues

AOCCT and court rules set forth certain factors that should be considered in
determining which venue an MCL should be assigned. Specifically, the MCL
Guidelines and Criteria for Designation, as promuigated by Directive #08-12 and in
accordance with Rule 4:38A, provide that "[ijssues of fairess, geographical location
of parties and attorneys, and the existing civil and multicounty Htigation caseload in
the vicinage” are factors to be considered in determining where to assign an MCL.

in making its determination between the three MCL venues available in New Jersey,
the following should be taken into consideration

»  Atlantic County - As noted in Plaintiffs” application, the Physiomesh MCL is
already pending in Atlantic County before Judge Porto. In the event another
MCL is created, the Court and the parties would benefit from coordination
with the Physiomesh MCL in this venue. In addition, Allantic County has the
least number of active MCLs pending at this time.

+ Bergen County — Bergen County is & large vicinage in Northern New Jarsey
that has the judicial resources and staffing needed fo handle an MCL
Plaintiffs intentionally sought out Bergen County with the intention that Judge
Harz would preside over an MCL. Nevertheless, Judge Polifroni advised
Plaintiffs that Bergen County was not the most sultable venue and Judge
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Harz appropriately transferred all cases involving Ethicor's hernia rmesh
produsts to Middlesex County,

+ Middlesex County — Middiesex County is currently home to the most active
and complex MCLs pending at this time.

Defendants defer to the Court with respect 1o the location of an MCL — if one ig
created ~ and offer the above information lo assist the Court in making its
determination,

CONCLUSION

in conclusion, Defendants oppose the creation of any MCL for cases involving
hernia mesh products other than Physiomesh., There is no guestion that creation of
an MCL for these products would only serve to tigger the mass filing of baseless
lawsuits by out-of-state litigants looking to take advantage of coordinated litipation
that would drain the resources of the judiciary and the State. As such, this Court
should deny Plaintiffs’ request 1o establish an MCL for the Proceed Surglcal Mesh,
Proceed Ventral Patch, and Prolene Hernia System products. If, however, the Court
is Inclined to create another MCGL, # should be imited to cases involving Proceed
products (Proceed Surgical Mesh and Proceed Ventral Patch), as those products
were concelved and designed within g few years of one another and are far more
numercus than cases involving the Prolene Hernia System.

Respectiully submitted,

David R. Kott

oo GJoshua Kincarnon, Esg. (via regular mall and smail)
Kelsey Stokes, Esg. (via regular mall and email)
Adam Evans, Esg. (via regular mail and small)
Robert Price, Esq. {via regular mail and email}
Michael Daly, Esq. {via regular mail and smail)
Tabias Millrood, Esq. (via regular mail and emai)
James Barry, Esq. {(via regular mail and email)
Robert Kingman, Esq. (via regular mail and email)
Kelly 8. Crawford, Esqg. {via email)
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SupreME COURT OF NEW JERSEY

On application made pursuant to Rule 4:38A and the Muiticounty Litigation
@ Guidelings promuigated by Directivest 08-12 In sccordance with that Rule, it is hereby
ORDERED that al pending and fulure New .Jersey state court actions against Ethicon,
inc. and Johnson & Johnson, alleging injuries as a result of use of Procesd® Surgical

Mesh and Proceed® Ventral Patch hemia mesh products be designated as multicounty
o fitigation ("MICL™) for centralized management purposes: and
itis FURTHER ORDERED that any and all such complaints that have been filed
8 in the various counties and that are under of are awalting case management andior

discovery shall be transferred from the county of venue to the Superior Coust, Law
Divigion, Atlantic County and that, pursuant to N.J. Const. (1847), Art VI, sec.2, par.3,
the provisions of Rule 4:3-2 governing venue in the Superior Court are supplemented

o and relaxed so that all ture such complaints, no matter where they might be venued,
shiall be filed in Atlantic County; and

ftis FURTHER ORDERED that Superior Court Judge John C. Porto shafl

& gversee management and trial issues for such cases and may, in his discretion, retum
such cases 10 the original county of venue for disposition, and
o itis FURTHER ORDERED that no Mediator or Master may be appointed in this
litigation without the express prior approval of the Chief Justice.
For the Court,
% st % i
Chief Justice
@

Dated: March 12, 2019




NOTICE TO THE BAR

MULTICOUNTY LITIGATION - PROCEEDY SURGICAL MESH AND
PROCEEDY VENTRAL PATCH LITIGATION

A previous Notice to the Bar requested comments on an application for multicounty
litigation (MCL) destgnation of New Jersey state-couwt litigation alleging injurics resulting from
use of cortain hernia mesh products.  This Notiee is fo advise that the Supreme Court, after
considering the application and the comments recetved, has determined to designate only the Cases
involving allegations of injuries from use of Proveed® Surgical Mesh and Proceed® Ventral
Pateh as multicounty hitigation. The Court determined not {0 designate ltigation involving the
Prolene® Hernia Mesh System as multicounty litigation, The Court has assigned the Proceed”
MCL to Atlantic County for centralized case management by Superior Court Judge John C. Porto.

Published with this Notice is the Supreme Court’s March 12, 2019 Order. This Order is
posted in the Multicounty Litigation Center bitp:/vwww nicowrts pov/atterneyvs/melinden him! on
the Judiciary’s website (wwwanicouris.poy). Judge Porte’s Initial Case Management Order will
be posted in the Multicounty Litigation Center,

{Juestions concerning this matter may be directed to Melissa A, Crartoryski, Chief, Civil
Practice Division, Adminstrative Office of the Courts, Hughes lustice Complex, P. O, Box 981,
Trenton, New Jersey 0B623-0081; telephone: (609) 815-2900  oxt. 54901 e-mail address:
MelissaCranoryskiiinicourts.goy,

y W jf
Cienn AL Uirant, 1LAD.
Acting Adminstrative Director of the Courts

Duted: Mav 1, 2019
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1OIAMES REED, SUPERIOR COURT OF NEW JERSEY
| LAW DIVISION
Plaintif?, MIBDLESEY COUNTY
| v DOCKET N0, MIDL-6318-18

| PHS cases, and the Court having found that these are complex product Hability actions tha

it X Opposed

| Pursuantto lan Ratziaff's letter and correspondence dated 8/13/18 counsel shall

|+ same Judge. Without Supreme Court classification as multicounty litigation, these
i cases will remain assigned o different pretrial judges, based on the last two digits
1 of the Middlesex County docket number. In any future MCL application counsel
1 must specifically address all of the criteria to be applied in determining whether
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HHANSON & IOHNSON and
- ETHICON, NG,

ORDER OF CONSOLIDATION
Defendants, PURSUANT TO R, 4:38-1

This rvatter having been brought to the Court for an entry of an Order consolidating the

wouhd benefit from consolidation;

Itisonthis __16th _dayof ___ August . 2019,

ORDERED thu

- . . g B .
i The PUS . cases lsted oo Exhibitdeare bursbycomabidated pursiant iR 4:38-0 - and

D Asilaned to the bon. . - o by S - 8- R SRR O - Bl
trigk:
- T— %m&%6%3%ﬁi@%ﬁ%%ﬁ%ﬁm“%ﬁt@wwhﬁ—ﬁ%&é&w&wﬂ%%ﬁlﬁ%&mwﬁm“@ww%%w

mmmﬁm@mW&@Wngﬁmmmmm

) upcm ai p rtses upcm xts unioa .:" 10 €Couts. | ursuaﬂt o Rule 15-11a mﬂvanf shall serve
a copy of this Order on all parties not served electronically wsthm seven days of the date
of this Order.

/sf Jarnde D, Happas, PJ.Cv.

comply with Directive #02-19 if they want 1o have all 112 cases managed by the

designation as Multicounty litigation is wa%?nted as set forth in Direclive #02-19.
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in re Mentor Corp. Obtape Transobturator Sling Prods.

United States District Court for the Middle District of Georgla, Columbus Division
Seplember 7, 2018, Decided; Sepltember 7, 2018, Filed
MDL Docket No. 2004 4:08-MD-2004 {CDL)

Ruporter
2016 LS. Dist. LEXIS 121808 *, 2016 WL 4705827

INRE MENTOR CORP, OBTAPE
TRANSOBTURATOR SLING PRODUCTS. LIABILITY
LITIGATION

Subsequent History: Summary judgment granted by o
ro Mentor Corp. ObTape Transobiuraltor Siing Prods,
Liab. Litig, 2016 U8 Dist LEXIS 122680 (M.D. Ga,

Sapt, 8, 2016}

Prior History: in re Mentor Com, ObTane
Tmnsabfg ratoy Slzngfrmds Ligh. Litig., 20716 U. &, Dist

Counsel: "] For in re Menter Corp. Obtape
Transoblurator Sling Products Lisbility Liligation: JOHN
Q LEWIS, LEAD ATTORNEY, TUCKER ELLIS,
Cleveland, OH USA; MOLLIE F BENEDICT, LEAD
ATTORNEY, PRO HAC VICE, Tucker Ellis LLP, Los
Angeles, T4 USA; SARAM LOUISE BUNCE, LEAD
ATTORNEY, PRO HAC VICE, Cleveland, OH USA,
Dustin Bradioy Rawlin, Tucker Ellis LLP, Cleveland, OH
USBA,

For All Plaintiffs, Plaintiff. A DONALD C DISCEPCLO,
LEAD ATTORNEY, PRO HAC VICE, Baltimore, MD
LISA: BENJAMIN A BERTRAM, LEAD ATTORNEY,
PRO HAG VICE, Kan&as City, MO USA; DEREK H
POTTS, LEAD ATTORNEY, PRO HAC VICE, Houston,
TX USA, DOUGLAS ROBERT PLYMALE, LEAD
ATTORNEY, PRO HAC VICE, New Orleans, LA USA;
JASON AITKIN. LEAD ATTORNEY, PRD HAC VICE,
Houston, T USA: JOBEPH A OSBORNE, LEAD
ATTORNEY, PRO HAC VICE, West Palm Beach, FL
USA; KEESHA D MIDDLETON, LEAD ATTORNEY,
PRO HAC VICE, Jackson, ME USA; KURT B ARNOLD,
LEAD ATTORNEY, Houston, TX USA; LEE B
BALEFSKY, LEAD ATTORNEY, PRO HAC VICE,
Phitadeiphia, PA USA: MARK 8 THETFORD, LEAD
ATTORNEY, PRO HAC VICE, EDWARDS LAW FIRM,
Tulsa, OK USA; MARTIN J PHIPPS, LEADR
ATTORNEY, PRO HAC VICE, San Antonio, TX USA;
MICHELLE L TIGER, LEAD ATTORNEY, PRO HAC

VICE, Philadeiphia, PA USA; NOAH M WEXLER, [*2]
LEAD ATTORNEY, PRO HAC VICE, Houston, TX USA;
RICHARD W LANGERMAN, LEAD ATTORNEY, PRO
HAC VICE, Phoenix, AZ USA; SHEILA M BOSSIER,
LEAD ATTORNEY, PRO HAC VICE, Jackson, M3 USA,;
CARQCLINE HOLLINGSWORTH, PRO HAC VICE,
Birmingham, AL USA; CHRISTOPHER W CANTRELL,
PRO HAC VICE, San Diego, CA UBA; CLELL CALVIN
WARRINER, 1, PRO HAC VICE, West Palm Beach, FL
LUSA; DOUGLASS A KREIS, PRO HAC VICE,
Pensacola, FL USA: EDWARD BLIZZARD, PRO HAC
WVICE, Blizzard & Nabers LLP, Houston, TX UBA;
HOLLY W GIBSON, PRO HAC VICE, Houslon, TX
USA,; Kent G, Whittemars, The Whittemore Law Group,
PA, St Petersburg, FL USA; Lowell W Finson, PRO
HAC VICE, £ Begundo, CA USA; Mark A DiCslio, The
DiCello Firm, Mentor, OH USA; Michael H Bowman,
PRO HAC VICE, Chicago, L. USA; Michael I Starkman,
Law Offices of Michasl | Starkman, Northfield, 1L UBA,
PATRICIA L CAMPBELL, PRO HAC VICE, POTTS
LAW FIRM, Kansas City, MO USA; ROBERT E PRICE,
PRO HAC VICE, Pensacola, FL USA

For Mentor Workiwide Lic, Defendant MOLLIEF
BENEDICT, LEAD ATTORNEY, PRO HAC VICE,
Fucker Ellis LLP, Los Angeles, CA USA; BARAH
LOUISE BUNCE, LEAD ATTORNEY, PRO HAC VICE,
Cleveland, OH USA; Dustin Bradley Rawlin, Tucker Ellis
LLP, Cleveland, OH USA; [*3] JOHN Q LEWIS,
TUCKER ELLIS, Cleveland, OH LUSA.

Judges: CLAY D. LAND, CHIEF UNITED STATES
DISTRICT JUDGE.

Cpindon by: CLAY DL LAND

Opinion
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The Court has spent considerable time in this MDL
deciding summary judgment molions when plaintifs
counsel should have known that no good faith hasis
existed for pursuing the claim to the summary judgment
stage. Some of these cases involved cleims that were
clearly barred by the applicable statute of limitations. In
others, plaintif’s counse! was unable to identify a
specific causation expert or point to other evidence to
wreate 3 genuine factual dispute on causation. And in
seme cases, counsel threw in the towel and did not
even bhother to respond to the summary judgment
motion. Nevertheless, the Court had o waste judicial
resources deciding motions in cases thal should have
been dismissed by plaintiffs counse! earlier—cages that
probably should never have been brought in the first
place. Enough is enough.

Counsel of record in any case in this ML are on notice
that in future orders granting summary judgment in
which no good feith basis existed for maintaining the
action through the summary judgment stage, the Court
intendds  to  include an  addendum in the ouder
requiring 4] counsel fo show cause why sanctions
should nat be imposed. Thus it would behoove counsel
o take a close ook at your cases and decide whether
you truly have a good faith basiz for proceeding, and if
vou do nol, dismiss the case The Courl certainly
understands thal the mere granting of summary
judgment doas not warrant sanctions, But if the deadline
for identifying experts has expired and you st have no
idea how you are going to prove specific causation, then
falling to promptly recognize that your casa is no longer
viable places you at risk of being sanctionad, Similarly, §
you did not fle the action until sight years after your
chient's docior excised the Oblape and informed your

chient that § was causing her problems, you may face a
serious challenge showing cause as to why sanctions
should not be imposed,

OBITER DICTUM

Consolidation of cases for pretrial purposes pursuant to
the multidisirict ltigation statute, 28 U5 C & 1407 is
hailed by many as the best procedure for the efficient
rasolution of aggregate fort lifigation. Comprising a
growing percentage of the federal oivil docke!
multidistrict consolidations seem 1o be the norm for
cases involving common issues of law and fach
With [*8] the small number of remands back to the
transfercr courts for trigl, many of the most significant
civit dispudes on the federal docket are being resolved
in & distant venue by & hend-picked judge, typically

through some type of global settlernent.?

it has been the undersigned's expetience that
notwithstanding  the  many  benefile  of MDL
consolidation, such consolidations are not  without
unintended consequences.® Although one of the
purpeses of MDL consolidation is to allow for more
efficient pretrial management of cases with common
issues of law and fact, the evolution of the MBL process
toward providing an alfernative dispute resolution forum
for global setiements has produced incentives for the
filing of cases that otherwise would not be filed f they
had o stand on their own meritas a stand-alone action.
Some lawyers seem fo think that their case will be
swapt into the MDL where 2 global seflement will be
reached, allowing them to oblain a recovery withowt the
individual  meedt of their case being scrulinized as
closely as # would f it proceeded as a separste
individual action, This aftitude explains why ["8] many
cases are filed with little regard for the siotude of
limitations and with so litle pre-filing preparation that
counsel apparently has no idea whether or how she will
prove causation. It also may explain why some lawyers
ssek to withdraw from representation when a global
settlement is not forthcoming, leaving their clients
abandoned to proceed pro se in a complex MBL.
proceeding.® This phenomenon produces the perverse
result that an MDL, which was established in part to

"Sze generafly Elzabeth Chamblee Burch, Remanding
Multidistyict Litigation, 75 La, i Rev, 398 (2014},

“The MDE presently being managed by the undersigned
began with twenty-two cases, Due 1o subsequent tag along
fransfers, it exploded 1o more than 85D cases, which explesion
appears to have been fueled, at least in part, by an onslaught
of lawyer televipion solickations. To date, the Court has
degided approdmately 100 separate summary judgment
motions, tied three beliwaether tials. and made numerous
evidentiary rulings. Forly-two cases have besn remanded o
the transferor [*7} cours of wansferred io the disirict court
where venue s proper Tor tial 4588 cases have bsen
dismissed by stipulation of the parties or order of dismissal
following a notice of settlement. Seventy-four have been
dismissed voluntarlly by the plaintits via noltice of voluntary
digmissal or a motion o dismiss,

? Athough some motions for withdrawal may be Ieg‘timate this
Courd has generally informed counse! that i will suggest
rermand for any case where withdrawal is requested 1o let the
transferor court decide the motion given that the fransferor
sowrt will ultimately have 10 try the case with 2 o se party.
This approach has sometimes resulted in 8 reconciliaton
between clienl and lawyer mooting the mation o withdraw.
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manage cases more efficiently fo achieve judicial
aconamy, becomes populated with many  non-
meditorious cases thal must nevertheless be managed
by the fransferse judge—cases that likely never would

- have entered the federal court system without the MBL

The undersigned has not conducted any empirical
analysis 1o support the thesis suggested in this order,
partly because the undersigned has been preoccupisd
with deciding summary judgment motions in marginal
cases. But based on fifieen vears on the federal bench
ard a front row seat as an MDL transferes judge on two
separate ocoasions, the undersigned is convinced that
MOl consolidation for products Hability actions does
have the unintendsd consequence of producing [*8]
raore naw case filings of marginal mert in federal count,
many of which would not have been filed otherwise. The
Cowt hastens 10 add that the overall benefits of MDL
consolidation may nevertheless justify the continued
liberal application of § 7407, but i the undersigned's
intuition is cofrect—that a material nymber of non-
merfiorious  cases are  being filed because of
consolidation-—perhaps caution is also warranted. Al a
minirmum, transferee judges should be awars that they
may nesd o consider appreaches that weed out non-
meritorious  cases early, efficiently, and justly. The
undersigned  has  struggled with the best way to
accomplish that. Hopefully, the robust use of Rule 11
will haip.

IT 18 80 CRDERED, this 7th day of September, 2016,
fsf Clay D. Land

CLAY D LAND

CHIEF U5, DISTRICT COURT JUDGE

MIDDLE DISTRICT OF GEORGIA

Page 30f 3

End of Docnment
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Joshua 8. Kincannon, Esq.

WILENTZ, GOLDMAN & SPITZER, P.A.
NI Attormey 1D No.: 034052000

90 Woodbridge Center Drive

Suite 900, Box 10

Woodbridge, NJ 07095

Tele.: 732.636.8000
Jancanmon@wilentz.com

Michact G. Daly, Esq.

POGUST, BRASLOW & MILLROOD, LLC
161 Washington Street, Suite 940
Conshohocken, PA 19428

610-941-4204

mdaly@pbmattomeys.com

Kelsey L. Stokes, Esq,

FLEMING, NOLEN & JEZ, LLP
2800 Post Oak Boulevard, Suite 4000
Houston, TX 77056

713 621-7944
kstokes@fleming-law.com

Attornevs for Plaintiffs

IN RE PROCEED MESH LITIGATION
{Proceed® Surgical Mesh and Proceed®
Ventral Patch Hernia Mesh)

Pg 1 of 23 Trans ID: LCVZ0191900348

James A. Barry, Esq,
LOCKS LAW FIRM, LLC
801 North Kings Highway
Cherry Hill, NJ 08034
856-663-8200
ibarryv@lockslaw.com

Robert E. Price, Esq.

LEVIN, PAPANTONIO, THOMAS,
MITCHELL, RAFFERTY &
PROCTOR, P.A,

316 5. Baylen Street, Suite 600
Pensacola, FL 35202

850-435-7076

rprice@levinlaw.com

FILED

0CT 17 2019
JORN C. PORTO, J.5.C.

SUPHRIOR COURT OF NEW JERSEY
LAW DIVISION: ATLANTIC COUNTY
MASTER CASE NG, ATL-L-794-19
CASE NG, 630

Crvil Action

CASE MANAGEMENT ORDER NO. 9

ORDER REGARDING MANAGEMZ?:NT OF TIMEKEEPING, COST
REIMBURSEMENT AND RELATED COMMON BENEFIT ISSUES

This Matter having come before the Court at the July 18, 2019 case management

conference, Plaintifls have submitted this Order to the Court to establish guidelines 1o apply to

assessments against settlements and verdicts obtained from the date of this Order going forward,

and applications 1o this Court by attemneys for payment of common benefit fees or expenses,
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from the assessments. The Cowrl may issue additional procedures and guidelines in the futuge, if
appropriate.

For the foregoing reasons, and in recognition of the need for a mechanism 10 assess cagses
and reimburse Plaintiffs’ counsel, as appropriate, for common benefit time and expenses, and for
good cause shown;

IT IS on this 17th day of October, 2019, Ordered:

i. Scope of this Order

This Order is entered 1o provide for the fair and equitable sharving among plaintiffs, and
their counsel, of the burden of services perfonmed and expenses incurred by attorneys acting for
the cornmon benedit of all plaintiffs in this complex litigation,

A, Governing Principles and the Common Benefit Doctrine

The goveming principles wre derived from the United States Supreme Cowt’s common
benefit doctrine, as established in Trustees v Greencugh, 105 UB, 527 (188Y); refined in, inter
atia, Central Railroad & Banking Co. v, Penus, 113 US, 116 (1884Y; Sprague v. Ticonic
Nattonal Bank, 307 U8, 161 (1939), Mills v Electric Awto-Lite Co., 396 U8, 3758 (1970);
Boeing Co. v, Van Gemert, 444 118, 472 (1980); and approved and implemented in the MDL
context, in inter alia, In ve Diet Diugs (Phewntermine/Fenfluramine/Dexfenfivramine) Prod, Liab.
Litig., 582 F.3d 524 (3d. Civ, 2009); In re Benicar (Olmesartan) Prod. Liab. Litig., MDIL No. 15-
md-2606 (DN Aug. 18, 2017y, Jn re Invokarna (Canaglifozing Prod. Liah Litig., MDL No, 16«
md-02750 (DN Mar, 21, 2017, In re Avandia Marketing, Sales Practices ond Products
Liability Lirip., MDL No. 07-md-01871 (D, Pa. Oct. 19, 2012); v re dir Crash Disaster ai
Flovida Everglades on December 29, 1972, 549 F.2d 1006, 1019-21 {5th Cir, 1977}, and fn re

MGM Grand Hotel Fire Litigation, 660 F, Supp, 522, 525.29 (D. Nev. 1987).

P
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The common bcncﬁt principles expressed in the federal context mirror thase espoused in
New Jersey Multicounty Litigations (MCLs), including, ister afia, In re: Stryker Rejuvenate &
ABG 4 Modular Hip Implant Litigation, MCL Case No. 296, Master Docket No. BER-L-0936-
13, Superior Cowrt of New Jersey, Bergen County; In re; Viexx Litigation. MCL Case No. 619,
Supertor Cowrt of New Jersey, Atlantic County; and /n re; Pelvic f\{esﬁz./{;{ymcme Litigation,
MCL. 291, Superior Court of New Jersey, Bergen County,

Commeoen benelit work product inchides all work performed for the benefit of all
plaintiffs, including pre-trial matters, discovery, tial prepavation, a potential settlement process,
and all other work that advances this litigation to conclusion.

B. Application of thiy Order

This Order applics to all cases now pending, or later filed in, transferred to, or removed to
this Court and treated as part of the coordinated proceeding known as In re: Proceed Mesh
Litigation, MCL 630,

This Order Purther applies to all plaintiffs’ aitorneys who are counsel, co-counsel, or have
any type of fee interest in cases now pending, or later filed in, transterred to, or removed o this
Court, regardless of whether the plaintiff”s attorney signs the “Participation Agreement™ (for all
such atorneys this Order shall apply to every case filed in any jurisdiction—as well as any
unfiled or tolled cases—in which they or their law finms have any fee interest); and o ¢ach
attorney and low finn who repregents a plaintiff with a case filed in any other jurisdiction who
benefits Trom common benefit work prepared in this litigation. To the extent a commeon benefit
order is issued in any other venue, this Court and the PEC, guided Dy the principles of the
common benefif doctrine, will take steps 1o enswre the common benefit order entered in the other

venue will net apply to the cases that are subject to this Order.
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€, Participation Agreement

Exhibit A, attached to this Order and incorporated by reference, is a vohmtary
Participation Apreement between: (1) the Plaintiffs’ PEC (“PEC™), members of any future-
appointed Plaintiffs” Steering Comumittee (“PSC™), and other plaintiffs’ attorneys who perform
commaon benefit work in connection with MCL 630; and (2) plaintiffs’ attorneys who elect (o
sign the Participation Agreement. The Participation Agreement is a private and cooperative
agreement between plaintiffs’ attorneys only; and not Defendants or Defendants’ counsel,

All plaintiffs’ atiorneys who have Ethicon Proceed Hernig Mesh cases pending in the
MCL and in any federal court who want 1o become Participating Counsel shall, within 60 davs of
this Order, execute the Participstion Agreement.  All plaintiffy’ attorneys with newly filed
Ethicon Proceed cases shall, within 100 days of filing & Complaint in the MCL, execute the
Participation Agreement.  Further, sll members of the PEC shall execute the Participation
Agreement within 30 days of this Order.

Any plaintiffs’ aftorney who does not vel have an Ethicon Proceed case filed in this
MCL, any other stéte comt, or federal court and who wants 1o become a Participating Counsel
may also execute the Participation Agreement and shall do go in a timely manner,

Failure to execute the Participation Agreement indicating that an attorney will be a
Participating Counsel, in a timely manner, may result in higher percentages for common henefit
assessment as a vesult of such later paticipation, absent good cause or special chreumstance.

Participating Counsel shall be entitled to receive all the common benefit work product
performed and generated by the PEC, PSC, and other Participating Counsel.  Participating

Counsel are also permitted {o perform commuon benefit work, However, they shall be governed
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by the requirements, guidelines and perimeters of this Order, as well as CMO No. 2 in this
regard.

Counsel who choose not to execute the Participation Agreement are not estitied 1o
receive common benefit work product and may be subject to an increased assessment on all
Ethicon Proceed Hernia Mesh cases in which they have a fee interest if they receive common
benefit work product or otherwise benefit by the work performed by the PEC, PSC, and other
Participating Counsel.

Dauly executed Participation Agreements shall be emailed to kstokes@fleming-law.com
and maintained by Kelsey L. Stokes on behalf of the PEC,

H. Creation of the Common Benefit Fee Committes

At this time, the Court hereby appoints Kelsey L. Stokes and Joshua 8. Kineannon as
cominon benefit liaison co-counsel, recognizing that attorneys Stokes and Kincannon have
guded this ltigation from its inception, and have the most detmled knowledge of the work
performed, expenses paid; interaction and involvement with related litigation around the country,
and the value of that work in advancing the litigation on behalf of all plaintiffs.

At the appropriate time, this Couit, with the input of the common benefit Haison co-
counsel, shall appoint a Common Benpefit Fee Committee. The Fee Cormmittee shall be charged
in the collection, maintaining and review of common benelit time and sxpenses as submitted by
Participating Couvnsel, The Fee Committee shall further be charged with development of a plan
and process for the review, audit and ultimate recommendation of any award for common benefit

fegul fees and reimbursement of common benefit expenses that were incuwrred. The Common

Benefit Fee Commitiee shall determine on iis own the most fair and efficierd manner by which (o
¥
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evaiuate all of the time and expense submissions in making any recommendation to 2 special

master and/or this Court, including the appointment of a Special Master,

HI.  Plaintffs’ Litigation Fee and Expense Funds

A, Establishing the Fee and Expense Funds

At an appropriate time, by subsequent Order of this Court, the Court will appoint an
escrow agent, this entity will be responsible for each of the following: (1) creating two interest-
bearing accounts, the first account as the “MCL No, 630 Fee Fund,” and the second account as
the “MCL No, 630 Expense Fund”, hereinafter collectively referred to as “The MCL CB Fund
Accounts™; (2) receiving and disbursing funds; (3) keeping detailed records of sll deposits and
withdrawals; and (4) providing quarterly account statements 1o the Court and/or its desipnes as
well as the PEC,

B. Payments into the Fee and Expcﬁs&: Funds

1. General Standards

All plaintilfs and their attorneys who are subject to this Order and who agree to settle,
compromise, dismiss, or reduce the amount of a claim or, with or without wial, recover a
judgment for monetary damages or other monetary relief, including such compensatory and
punitive damages, with respect to Bihicon Proceed Hemia Mesh claims are subject to an
assessment of the gross mounetary recovery, as provided in this Order, regardless of whether the
plaintiff’s attorney signs the Participation Agreement,

2. Gross Monetary Recovery

Gross monetary recovery includes any and all amounts paid to plaintiffs’ coungel by

Defendanis through a settlement or pursuant to a judgment. In measuring the “gross monetary

recovery,” the parties are 10 (a) exclude court costs that are to be paid by the defendant; (b)

&
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include any payments to be made by the defendant on an intervention asserted by third-parties,
such as physicians, hospitals, or other healthcare providers in subrogation related to treatment of
a p}aimiﬁ; and any governmenial Hens or obligations {&‘:‘g(,‘ Medicare/Medicaid); and (¢) include
the present value of any fixed and certain payments fo be made in the future. The assessment
shall apply to all of the cases of the plaintiffs’ attorneys who are subject to this Onder, whether as
sole counsel or co-counsel, including cases pending in the MCL, pending in federal court,
unfiled, or tolled. In other words, if a lawyer or law firm has only one case that is subject to this
Order, notwithstanding all of that lawyers or law finn’s cases (unfiled, tolled or filed in another
venue), all cases will be subtect to this Order. If a court in ancther venue attempls 1o g59ess a
case that is subject to this Order, this Court will be guided by the underlying principles of the
common benefit doctrine and, along with the PEC, wi:ii talee steps to ensure that ne case that is
sublect 1o ‘fhis Order will be subject to any further cmlmmn benefit assessment in any other
venue.
3. Assessment Amount

The assessment amount will be a total of 8% (6% for attorneys’ fees and 2% for
expenses). The assessment represents a holdback and shall rot be altered absent further order by
the Court. However, if any counsel fails to timely execute the Participation Agreement, such
counsel and members of his’her firm may be subject to an increased assessment. Moreover, if a
Now-Participating Counsel receives common benedit work product or otherwise benelits from the
common benelif work product, such counsel and the cases in which she/he has a fee interest may
be subject to an increased assessment.

4, Defendants’ Obligations

nd
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Upaon learning of a case being tiled in any federal court, Defendants Counsel shall notify
the PEC of such filing within 30 days of service of the eomplaint upon Defendant(s), so that the
PEC can notify the attorneys on the case of this Order and offer them the opportunity to become
Participating Counsel,

The PEC, through its designee, shall provide 'lhé Defendants” Counsel with a list of cascs
andfor counsel who have executed the Participation Agreoment with the PEC and/or who the
PEC otherwise deems bound under this CMO.  This same st shall be made available, upon
request, to all plaintiffs’ counsel with cases in this MCL as wel] as any other plaintiffs’ counsel
who signs the Participation Agreement, Tn the eventl there 1s a dispute as to whether a case
should be on the list, the PEC shall seck to resolve the matter with the particular plainiiff's
counsel informally, and if that {s unsuceessful, upon motion to the Court.

If Defendants’ counsel settle a personal infury and/or wrongful death case falling within
the scope of these Proceedings, Defendants are divected to withhold the Assessment from any
and all amounts paid to plaintiffs and their counsel, and to pay the Assessment directly mto The
MCL CB Pund Accounts, For a seftlement, such payment of the Assessment shall be made
concurrently with any settlement payment to the plaintffs or their counsel. For payiments made
becauge of a judgement, such pavment shall be made within 30 days of exhaustion of any appeal
andfor trial right and the judgment becomes final,

8. Additional Provisions

Defendants’ counsel shall provide, at least quarterly, to the PEC’s designee and any
Special Master appointed under Section V.F., below, notice of the names and docket numbers of
the cases for which they have paid an sssessment into the Funds since the last such report

Details of any individual settlement agreement, individual settlement amount and individual
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amounts deposited into escrow shall be confidential and shall not be disclosed unless the Court
requests that it receive that information.

If, for any reason, the Assessment is not or has not been withheld, Defendants are jointly
responsible for paying the Assessment into the Funds promptly. For clarity, no Assessment is
due i elaims or complaints are dismissed voluntarily, as a result of motion practice or otherwise
by Court crder, as long as no manetary or pecuniary benefit is exchanged or considered,

IV,  Common Benefit Work

A. Authorization for Compensable Common Benefit Work
Authorized Common Benefit Work includes assignments made by a PEC member and
as set forth in CMO No. 2. No time spent on ﬁi&;vealoping or processing individual issues in
any case for an individoal client (claimant) will be considered or should be submitted as
Commeon Benefit Wox'k, nor will time spent on any unauthorized work, unless expressly
approved by the PEC as part of a bellwether provess,
Examples of authorized and unauthorized work include but are not limited
1. Depositions: Participating Counsel may attend any deposition space permitting;
however, if such counsel has not been desipnajed as one of the awthorized
questioners oy otherwise at;i’%wrizeaiv to attend the deposition by the PEC, your time
and expenses shall not be considered conumon B&néﬁt work, but rather considered

as attending on behall of such counsel’s individual clients;

2. Periodic MCL. Conference Calls:  These calls are held so that individual
attorneys are kept up-to-date on the status of the litigation, and non-PSC
participation by listening to such calls is not comupon benefit work, Each

attorney has an obligation 1o keep themselves mformed about the litigation ?
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so that they can best represent their clients, and that is a reason to listen in
on those calls,.  The attorneys designated by the PEC to run those calls are
working for the common benefit by keeping other lawyers informed and
cducated about the case, and their time will be considered for conmon benefit.
I:J'Ommg in this paragraph shall be construed to prevent members of the PSC from
submitting common benefit ime for participation in PSC communications that are
germane t0 all members of the PSC and are necessary to fulfill their PSC
obligations;

Periodic Status Conferences: Regular status conferences are held so that the

iitigation continues to move forward and legal issues are resolved with the Court,
Individual attorneys are fiee to attend any status conference held in open court
in order to keep up-to-date on the statug of the litigation and participation,
however, attending and listening to such conferences is not common benefit work.
Each attorney has an obligation o keep themselves informed about the litigation
so that they can best represent their clients. Mere attendance af a stafug
conference will not be considered a common benefit expense or common benefit
time. The attorneys designated by (he PEC (o address issues that will be raised
at a given status conference or requested by the PEC to be presemt at a status
conference are working for the common benefit and their time will be considered
for common benefit,  Similarly, any atlorney whose attendance at 4 statos
conference s specifically requested by the Judge in that case may submit their

fime to the Fee Committee for evaluation as common benefit fime;

10
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4.

5

Committee  Meetings or  Calls: During committee phone calls or other

meetings there is a presumption that only one participant per firm will qualify for

common benefit time, unless otherwise authorized by the PEC;

Identification and Work Up of Bxperts: Participating Counsel are encouraged to
identify expert$ in consultation with the PEC, If a Participating Counsel travels
to and refains an expert without the knowledge and approval of the PEC they
understand that the MCL may not need or use that expert, W their time and

expenses may not be eligible for common benefit expenses/work;

Attendance at Seminars: Attendance at a seminar does not gualify as common
benefit work or & common benefit expense;

Document Review: Only document review specifically authorized by the PEC and

assigned to an attorney will be considered common benefit work. If an attorney
elects (o review documents that have not been assigned to that attorney by the PEC,
that review is nol considercd common benefit.  In order to conduct common
benefit document review, a document reviewer must apply to, and recélve written
approval from the PEC,

Review of Pleadings and Orders:  Hach attorney has an obligation to keep

themselves informed about the litigation so that they can best represent their
clients, and review of pleadings and orders is part of that obligation.
Only those attorneys designated by the PEC to review or summanze thoss
pleadings or Orders for the MCL are working for the commaon benefit and their
time will be considered for common benefit. Al other counsel are reviewing

those pleadings and orders for their own benefit and the benefit of thelr own
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clients, and the review is not considered common benefit.  Nothing in this
paragraph shall be vonstrued to prevent the PEC and the PSC from submilting
common benefit time for reviewing orders of the Courl that are germane to ail

members of the PSC and are necessary for review to fulfill their commities

~ obligations;

9.

10,

Fanails: Time recovded for reviewing emails, and providing non-substantive
responses, generally is not compensable unless germane to a specific task being
performed by the reeeiving or sending atlorney or party that is directly related to
that email. Thus, for example, review of an email sent to dozens of atlomeys to
keep them informed on a matter on which they are not specifically
working would not be compensable.  Each aftorney has an obligation to keep
themselves informed abowut the litigation so that they can best represent their clients
and that is a reason to review ematls to a larger group which involves a muatter on
which the recipient is not directly and immediately working. ¥ time submissions
are heavy on email review and usage with little related substantive work, that time
may be heavily discounted or not compensated at all.

Review of Discovery Responses: Dach attorney has an obligation to keep

themselves informed about the ltigation so that they can best represent their clients
and that is a reason to review discovery responses served in this liigation, Only
those attorneys desipnated by the PEC to review and sumimnarize those discovery
responses for the MCL are working for the common benefit and their time will

be considered for common benefit.  All other counsel are reviewing those
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discovery responses for their own benefit and the benefit of their own clients, and

' the review is not considered common benefit;
11. Bellwether Trials: While the work-up of individual cases is mof considered
@ common benefit, in the event that a case is selected as part of an approved early
preference or bellwether trial process In the MCL or participating state court
proceedings, the time and expenses in trying the case (including work performed
i - as part of the approved bellwether process) may be authorized hy the PEC and

thus be cousidered for common benefit to the extent it complies with the other

provisions of this Order or Participation Agreement,

V. Plaintiffs’ Counsel’s Time Keceping and Submission of Time and Expense
Reports

The award of common benefit attorneys’ fees and cost reimbursements will be Limited to

“Participating Counsel” as defined hercin. Furthermore, Participating Counsel shall only be

eligible 1o receive common benefit attorneys’ fees and cost reimbursement if the time expended,

costs incurred and/or activity in question were in adherence with the guidelines and standards set

forth within this Order regarding the submission and compensability of comumon henefit time and
EXPenses.
r A. General Standards

1. ‘Time and/or Expense Incurred for the Common Benefit - These Time and Expense

Guidelines are intended for activities performed and expenses incurred by counsel that velate to
L matters common to all claimants im MCL 630,

2. Appropriately Authorived and Approved by the Court — All time and expenses

submitted must be incurved only for work authorized in advance as provided above,
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3. Timely Submitted ~ Counsel’s time and expense submissions must be timely
submitted by the 21* day of cach month' 1o MCLE3OCB@leming-law com. Fach time and
expense submission must include a report of counsel’s time and expense records for the
preceding ménth in the attached format (Exhibit B). The first submission is due by January 21,
2020 and should include all time and expenses incuwred up through December 31, 2019,

4. The failwe to secure authority to incur common benefit time and expenses or
maintain and timely provide such records or to provide a sufficient description of the activity
will be grmmds for denying the recovery of attorneys' fees or expenses in whole or in part.

B. Reguirements

Plaintifls’ counsel who seek 1o recover Cowrt-awerded common benefit attorneys' fees
and expenses in connection with this litigation shall keep a daily contemporanecus record of
their time and expenses, noting with specificity the amount of time, location, and particular
activity {such as “conducted deposition of John Doe™) along with confirmation that authority was
obtained to bave undertaken that common benefit effort,  Time entries that are not sufficiently
detaited may not be considered for common benefit payments. All comumon benefit work time
for each firm shall be maintained in a i«zamhux)f; an-hour incrernent,

. Submission

Counsel shall, by the 21% day of each month, submit 1o MCLS30CB@ leming-law.com, a
report of their time and expense records for the preceding month in the attached format (Exhibit
B}, Counsel shall also submit with his/her report of their time and expense records a brief
summary {no more than 4 to 6 seniences) summarizing the contribution that sach time keeper

from that law firm made toward the common benefit and advancement of the htigation, The first

DI the 28 day of any given muth occurs on a holiday or & weekend, the nexd business day shaii bz the deatline.

14
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submission is due on January 21, 2020 and should include all time and expense incurred through

December 31, 2019,

D, Expense Limitations

I. Travel Limitations

Only reasonable expenses will be reimbursed. Except in extraordinary circumstances, all

travel reimbursements are subject to the following limitations:

i.

Airfare. For domestic flights that are less than three hours, only the price of
coach seat will be reimbursed. For longer domestic Rights Business/First Class
airfare will be permitted as a held cost by the incurring firm. For internatinel
flights Business/First Class Airfare will ondy be reimbursed as a held cost if
prior written approval by the PEC or thelr proxy approves same in writing, Use
of a private aircraft will not be reimbwsed.  If Business/First Class airfare is
uged on domestic flights that are less than three howrs of flying time, then the
difference hetween the Business/First Class Airflre and the coach airfare must
be shown on the travel reimbursement form, and only the coach fare will be
will be reimbursed.

i, Hotel. Hotel room charges for the average aveilable room rate of a

il

iv,

v,

i,

business hotel, ncluding the Hyatt, Hilton, Sheraton, Westin, and Marriott
hotels, in the city in which the stay cccuwred will be reimbursed.  Luxury
hotels will not be fully reimbursed byt will be reimbursed at the average
available rate of a business hotel.

Meals, Meal expenses must be reasonable.

Cash Ixpenses. Miscellancous cash expenses for which receipts generally are
aot available {lips, luggage handling, pay telephone, ete.) will be reimbursed
up to $30.00 per trip, as long as the expenses are properly itemized,

Remtal Automobiles, Luxury automobile rentals will not te fully reimbursed,
unless only huxuwry antomobiles were available, I huxury automobiles are
selected when non-luxury vehicles are available, then the difference between
the luxury and non-luxery vehicle rates must be shown on the fravel
reimbursement form, and culy the non-luxury rate may be claimed, unless such
larger sized vehicle is needed to accommodate several counselors.

Mileage. Mileage claims must be documented by staling origination point,
destination, total actual miles for gach trip, and the rate per mile paid by the
member's firm. The maximum allowable rate will be the maximum rate
allowed by the IRS,

15
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2. Non-Travel Limitations

i Conference Call Telephone Charges: Common benefit conference call and
must be documented as individual call sxpenses in order to be compensable.
Copies of the telephone bills must be submiited with notations as to which
charges relate to MCL 630, Such charges are to be reported at actual cost.

i Shipping, Overnight, Courler, and Delivery Charges: Al clatmed common
benefit shipping, overnight, courier or delivery expenses must be
documented with bills showing the sender, otigin of the package, recipient, and
destination of the package. Such charges are to be repoied at actual cost.

Postage Charges, A contemporancous postage log or other supporting
docwmentation must be maintained and submitted for common benefit postage
charges. Such charges are to be reported at actus! cost.

Pt
rpd
—t

tv. In-House Photocopy, A contemporaneous photocopy log or other supporting
documentation must be maintained and submitted,  The maximum copy
charge is 15¢ per page and only for copying during onc calendar day that
exceeds 500 papes, absent special circumstances, It is encouraged that larger
copy jobs be cutsourced and appropriate bills be provided.

v, Computerized Research ~ Lexis/Westlaw, Claims for Lexds or Westlaw, and
other computerized legal research expenses should be in the exact amount
charged the firm and appropriately aliocated for these research services.

E. Verification

The forms detailing expenses shall be certified by a senior partner in each firm and/or
the PSC member herself/himself attesting to the accuracy of the submissions, Attorneys
shall keep receipts for all expenses.  Credit card receipts are an appropriste form of
verification so long as accompanied by a declaration from counsel that work was performed and
paid for the common benefit.

F. Appointment of a Special Master

At a later and appropriate time, the Pee Commtiee may seck the appomtment of a

Special Master to review the time and expenses submissions under the direction of the Common

1
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Benefit Fee Committee. The duties and obligations of the Special Master for this positien will

o
be set forth in a subsequent CMO.
Vi,  Court Approval
™ The PEC, and those counsel who subsequently desire to be considered for common
benefit compensation, and/or who simply agree to be bound by this Order and as a condition
thereof agree to the terms and conditions in this Ovder (“Participating Counsel™) acknowledge
& and agree that the Court will have final, non-appealable authority regarding the award of
common bepefit fees, the allocation of those {ees and awards for common beneflt cost
reimbursements in this matter.  Participating Counsel have {or will have) agreed to and
therefore will be bound by the Court’s determination on a future common benefit percentage
holdback, comumon benefit aftorneys’ {ee awards, attorneys’ fee allocations, and expense
awards, and the Participating Counsel! knowingly and expressly walve any right to appeal those
decisions or the ability to assert the lack of enforceability of this Order or to otherwise
challenge its adequacy,

, )
Ly ¢ A

('Hcan%lohn C. Porto, 1.8.C.
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EXHIBIT A TO CMO NO, 9
{Common Benefit Participation Agreement)

THIS AGREEMENT is made this day of , 201 by and between

the MCL 630 Plaiotiffs’ Leadership Group appointed by the Superior Court of New Jersey,

Atlantic County and [Name of the Firm

Executing the Agreement] (the “Participating Counsel™).

B

Purpose; This Participation Agreement i3 a private cooperative agreement between
plaintiffs’” attorneys to share Common Benefit Work Product pursuant to Case megemmﬁ
Number (“CMO™) No. 9, the Owder Regarding Management of Timekeeping, Cost
Reimbursement and Related Common Benefit Issues. Any plaintiffs’ attorney who
execules this Agreement or who i otherwise bound to this Paticipation Agreement by
CMO No. 9 Participating Counsel™) is entitled to receive the Common Benefit Work
Product created by those attorneys who have also execuied, or have been deemed to have

execuled, the Participation Agreement, regardless of the venue in which the attorneys’

cases are pending.

Reguired Assessment Feg: Subiect 1o the terms of CMO Neo. 9, all plaintiffs and their
attorneys who agree o settle, compromise, dismiss, or reduce the amount of a claim, or
with or without trial, recover a judgment for moenetary damages or other monetary relief,
meluding compensatory and punitive darnages, for any Ethicon Proceed Hermia Mesh

claims are subject to an assessment of the Gross Monetary Recovery that may be imposed

filed or unftled—in

by the Court.  Such assessment shall be applicable w0 every case
which the undersigned Participating Counsel and their law firm have any fee inferest.
Court Approval: Any amount allocated, subject to a subsequent Order by the MCL Court,

to compensate common benefit fees andfor to reimburse common benefit expenses that




#
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have been incurred in fn re: Proceed Mesh Litigaiion, MCL 630 shall be available for
distribution to attorneys who have performed professional services or incurred expenses
for the comunon benefit and who are Participating Counsel as defined in CMO No. §. The
MCL Court retains junsdiction over any common benefit award. The undersigned
Participating Counsel, on behalf of themselves, their affiliated counsel, and their clignis,
hereby consents to the jurisdiction of the MCL Cowt in connection with any common
benefit award. Bach Participating Counsel whoe does common benefit work pursuant to
CMO No. 9 has the right to present their claim(s) for compensation and reimbursement
prior to any decision by the Court. It is expected that due constderation of payment of
common benefit fees and expenses will be given to the recommendation of Plaintiffs’

Common Benefit Fee Committee created by the MCL Court.ii]

. Binding Effect: The undersigned Participating Counsel agrees that all decisions by the

Court, as they pertain to all matters related to Common Benefit, are {inal, binding and non-

appealable,

Execute below:

[name of lawyer executing the Agreement] hereby represent 1o

the Plaintiffs" Excoutive Committee that | have the authority to exccute this Agreement on behaif
of my law {irm and have the authority to bind my law firm and cases in which the firm is eatitled

to attorneys’ fees to the terms of this Agreement fg

[name of lawyer executing the Agreement] hereby certify that my

taw firm desires to be a Participating Counsel as defined in CMO No, 9, apd is subject to CMO
No. 9 and any subsequent Orders regarding an assessment for fees and costs as outlined in CMO
No. 9 and herein.
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Task Code

Hours

PEC Calls/Mescting

PSC Calle/Mesting

Lead/Liaison Duties

MDD, Starus Conference’ Hearing

Court Appearance

Discovery

Diocument Review

Investigation & Research

Dep: Prep/Take/Defend

Science

Experts/Consultants :

Wntten Motions/Law & Briefing

Privilege & Redaction

Analvsis & Strategy

Trial Prep/Bellwether

Trial

Settlement

Appeals

Travel

Administrative

Other

TOTAL

0.0

| “BAGR.O0Z}




